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In the Southern Division of the United States 
District Court for the Northern District of 
California. 


No. 24575—G 


MATSON NAVIGATION COMPANY, 
_, a corporation, 
alii Plaintiff, 
VS. 


WAR DAMAGE CORPORATION, a corporation, 
Defendant. 


COMPLAINT FOR COMPENSATION FOR 
LOSS OF PERSONAL PROPERTY IN 
TRANSIT AS A RESULT OF ENEMY 
ATTACK 


Plaintiff complains of defendant above named and 
for cause of action alleges: 


1 
That plaintiff was at all of the times herein men- 
tioned, and now is, a corporation duly organized and 
existing under and by virtue of the laws of the State 
of California with principal office and place of busi- 
ness at 215 Market Street in the City and County 
of San Francisco, State of California. 


EE, 
That on and prior to the 12th day of December, 
1941, plaintiff was the owner of the American steam- 
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ship Lahaina which [1*] said vessel was at said time 
in transit between a port or ports of the Hawaiian 
Islands and a port of the continental United States. 
That on the 11th day of December, 1941, said steain- 
ship was shelled and seriously damaged by enemy 
attack, to wit, by attack of a submarine belonging 
to the Empire of Japan, a public enemy of the 
United States. That as a result of said shelling 
the said steamship sank in the waters of the Pacific 
Ocean a great distance from shore on December 12, 
1941, and was and is totally lost to plaintiff. 


TI. 

That defendant, War Damage Corporation, is a 
corporation organized and existing pursuant to the 
provisions of section 5d of the Reconstruction 
Finance Corporation Act of January 22, 1932, 47 
State. 5, as amended, supplemented and revised. 
Said corporation was originally incorporated under 
the name War Insurance Corporation. On March 
30, 1942, by an amendment of its Articles of Incor- 
poration the name of said corporation was changed 
to War Damage Corporation. Under its Articles 
of Incorporation such defendant has power to sue 
and be sued in any Court of competent jurisdiction. 
Plaintiff is informed and believes that the Govern- 
ment of the United States of America is the owner 
of more than one-half of the capital stock of such 
defendant. 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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ye 

That on December 13, 1941, the Federal Loan Ad- 
ministrator publicly announced that, with the ap- 
proval of the President, the Reconstruction Finance 
Corporation had created the War Insurance Corpo- 
ration ‘‘to provide reasonable protection against 
losses resulting from enemy attacks which may be 
sustained by owners of property in Continental 
United States through damage to or destruction of 
buildings, structures and personal property, [2] in- 
eluding goods, growing crops and orchards. Pend- 
ing completion of details, any such losses will be 
protected from December 13, 1941, up to a total of 
$1,000,000,000. Accounts, bills, currency, debts, evi- 
dences of debt, money, notes, securities, paintings 
and objects of art will not be covered. For the time 
being no premium will be charged for this protec- 
tion, and no declaration or report required unless 
there is a loss.’’ (Press release of the Federal Loan 
Ageney No. 634.) On December 22, 1941, the Federal 
Loan Administrator publicly announced that, with 
the approval of the President, the War Insurance 
Corporation would extend the same protection to 
property owners in Alaska, Hawaii, the Philippine 
Islands and Porto Rico and the Virgin Islands as 
it does to property owned in Continental United 
States. (Press release of the Federal Loan Agency 
No. 636.) 

V. 

That in March, 1942, the Congress of the United 

States enacted and on March 27, 1942, the President 
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approved, a law amending the Reconstruction Fi- 
nance Corporation Act and therein provided that 
the War Damage Corporation should make compen- 
sation for any loss of or damage to property, real 
and personal, situated in the United States (includ- 
ing the several States and District of Columbia), 
the Philippine Islands, the Canal Zone, the terri- 
tories and possessions of the United States or in 
transit between any points located in any of said 
places, sustained as a result of or from enemy at- 
tack, subsequent to December 6, 1941, and prior to 
a date thereafter, to wit, after March 27, 1942, to 
be determined by the Secretary of Commerce (Ch. 
198, Section 2, 56 Stat. 175; U. S. Code, Title 15, 
Section 606b-2). 3 
ele 

That as a result of the loss of the said 8.8. La- 
haina as [3] above set forth, plaintiff sustained loss 
in the amount of Eight Hundred Twenty Thousand 
Dollars ($820,000.00) and on or about the 29th day 
of December, 1944, duly made and presented to de- 
fendant its claim in such amount on account of its 
aforesaid loss. On or about the 19th day of Janu- 
ary, 1945, defendant, War Damage Corporation, 
informed plaintiff that such claim would not be 
recognized. That a copy of said letter’ dechning 
such claim is attached hereto and marked Exhibit 
‘“A’? and by this reference incorporated - herein. 
That defendant, War Damage Corporation, has not 
compensated plaintiff for its said loss or any pait 
thereof and there is now due, owing and unpaid 
to plaintiff by defendant said sum with interest. 
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VII. 

That plaintiff’s action herein arises under 
the said Reconstruction Finance Corporation Act 
as amended, supplemented and revised and the 
matter in controversy exceeds the sum of $3,000.00. 
Jurisdiction exists under and by virtue of section 
24, par. 1, of the Judicial Code, (18 Stat. 470, as 
amended; 28 U. 8. Code, see. 41(1)) and the Act 
of February 13, 1925, C. 229, sec. 12 (43 Stat. 941; 
28 U.S. Code, see. 42). 

Wherefore, plaintiff prays Judgment against de- 
fendant in the sum of Eight Hundred Twenty Thou- 
sand Dollars ($820,000.00) together with interest 
thereon and costs of suit herein incurred, and that 
plaintiff shall have such other and further relief 
as may be meet and proper in the aforesaid premises. 

Dated: March 22nd, 1945. 

LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff [4] 


EXHIBIT “A”’ 
War Damage Corporation 
Washington 25 
January 19, 1945. 
Mr. Melvin Price 
Matson Navigation Company 
215 Market Street 
San Francisco 5, California 
SS Lahaina 
Dear Mr. Price: 
Acknowledgment is made of your letter of De- 

cember 29, 1944. 
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The statutory provisions regarding property in 
transit to which you refer are not interpreted by 
this Corporation as intended to have application 
to vessels, and, pursuant to authority contained in 
the Act, all vessels and water-craft other than (a) 
those used exclusively for storage, housing, manu- 
facturing or generating power, (b) vessels while 
under construction, until delivery by the builder 
or sailing on delivery or trial trip, whichever shall 
first occur, and (c) pleasure water-craft while laid 
up afloat or ashore, have, with the approval of the 
Secretary of Commerce, been excluded from the 
protection authorized by the Act of March 27, 1942. 
It is, therefore, impossible for this Corporation to 
recognize the claim stated in your letter. 

Very truly yours, 
/s/ M. W. KNARR, 
Secretary. 


[Endorsed]: Filed Mar. 22, 1945 [5] 


[Title of District Court and Cause. ] 
ANSWER 
Comes now the defendant, and in answer to the 
Complaint herein, admits, denies and alleges as 
follows: 
ale 
Admits the allegations of Paragraph I of the 
Complaint. 
IT. 
Admits the allegations: of Paragraph II of plain- 
tiff’s Complaint except denies that the Steamship 
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Lahaina, on the 12th day of December, 1941, or 
at any other time, was ‘‘in transit’? between a port 
or ports of the Hawaiian Islands and a port of the 
continental United States within the meaning of 
Section 5-g of the Reconstruction Finance Corpora- 
tion Act as added by the Act of March 27, 1942 
(Chapter 198, Section 2, 56 Stat. 175; U. S. Code, 
Title 15, Section 606b-2). [6] 


III. 

Denies each and every, all and singular, gen- 
erally and specifically the allegations of paragraph 
III except admits that War Damage Corporation 
is a corporation organized and existing pursuant 
to the provisions of Sections od and 5g of the Re- 
construction Finance Corporation Act, as amended ; 
admits that the entire capital stock of the defend- 
ant is uwned by the Government of the United 
States; admits that the defendant was originally 
incorporated under the name of War Insurance 
Corporation which said name was changed to War 
Damage Corporation by an amendment of its 
Articles of incorporation on March 30, 1942; admits 
that under its Articles of Incorporation defendant 
in some Instances has the power to sue and be sued 
in courts of competent jurisdiction; denies that the 
power to sue and be sned granted by defendant’s 
Articles of Incorporation authorizes or permits 
defendant to be sued on the matters set forth in 
plaintiff’s Complaint and in this connection alleges 
that its power to sue and be sued is restricted to 
its business and commercial functions, cngagements, 
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contracts and/or undertakings; that the claim for 
relief set forth in the Complaint herein is not predi- 
eated upon any business or commercial function, 
engagement, contract and/or undertaking. 


IL 

Admits the allegations of Paragraph LV of the 
Complaint, but in this connection alleges that the 
public announcements referred to in said Paragraph 
IV have no application to the claim for relief set 
forth in plaintiff’s Complaint. 

Further answering Paragraph IV of the Com- 
plaint, defendant alleges that the public announce- 
ment of December 138, 1941 (Press Release of the 
Federal Loan Agency No. 634) and the public an- 
nouncement of December 22, 1941 (Press Release 
of the Federal [7] Loan Agency No. 636) both pro- 
vide in the last paragraphs thereof, as follows: 

‘‘Other terms and conditions for such pro- 
tection will be announced as established.’ 


Ve 

Answering the allegations of Paragraph V of 
plaintiff’s Complaint admits that in March, 1942, 
the Congress of the United States enacted, and on 
March 27, 1942, the President approved, a law 
amending the Reconstruction Finance Corporation 
Act, which law is designated as Ch. 198, Section 2, 
56 Stat. 175; U. S. Code, Title 15, Section 606b-2 ; 
denies that said statute is correctly stated by plain- 
tiff and accordingly denies each and every, all and 
singular, generally and specifically, the allegations 
of said paragraph not hereinabove admitted and 
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in this connection alleges that said statute provides 
as follows: 

“he Reconstruction Finance Corporation is 
hereby directed to continue to supply funds to 
the War Damage Corporation, a corporation 
created pursuant to section 5d of this Act; and 
the amount of notes, bonds, debentures, and 
other such obligations which the Reconstruction 
Finance Corporation is authorized to issue and 
to have outstanding at any one time under exist- 
ing law is hereby increased by an amount suffi- 
cient to carry out the provisions of this sub- 
section. Such funds shall be supplied only upon 
request of the Secretary of Commerce, with the 
approval of the President, and the aggregate 
amount of the funds so supplied shall not exceed 
$1,000,000,000. The Reconstruction Finance Cor- 
poration is authorized to and shall empower 
the War Damage Corporation to use its funds 
to provide, through insurance, reinsurance, or 
otherwise, reasonable protection against loss of 
or damage to property, real and personal, which 
may result from enemy attack (including any 
action taken by the military, naval, or air forces 
of the United States in resisting enemy attack), 
with such general exceptions as the War Dam- 
age Corporation, with the approval of the Sec- 
retary of Commerce, may deem advisable. Such 
protection shall be made available through the 
War Damage Corporation on and after a date 
to be determined and published by the Secre- 
tary of Commerce which shall not be later than 
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July 1, 1942, upon the payment of such premium 
or Other charge, and subject to such terms and 
conditions, as the War Damage Corporation, 
with the approval of the Secretary of Com- 
merce, may establish, but, in view of the 
national interest involved, the War Damage 
Corporation shall from time to time establish 
uniform rates for each type of property with 
respect to which such protection is made [8] 
available, and, in order to establish a basis for 
such rates, such Corporation shall estimate the 
average risk of loss on all property of such 
type in the United States. Such protection 
shall be applicable only (1) to such property 
situated in the United States (including the 
several States and the District of Columbia), 
the Philippine Islands, the Canal Zone, the 
Territories and possessions of the United States, 
and in such other places as may be determined 
by the President to be under the dominion and 
control of the United States, (2) to such prop- 
erty in transit between any points located in 
any of the foregoing, and (8) to all bridges 
between the United States and Canada and be- 
tween the United States and Mexico; provided, 
that such protection shall not be applicable 
after the date determined by the Secretary of 
Commerce under this subsection to property in 
transit upon which the United States Maritime 
Commission is authorized to provide marine 
war-risk insurance. The War Damage Cor- 
poration, with the approval of the Secretary 
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of Commerce, may suspend, restrict, or other- 
wise limit such protection in any area to the 
extent that it may determine to be necessary 
or advisable in consideration of the loss of 
control over such area by the United States 
making it impossible or impracticable to pro- 
vide such protection in such area. 

(b) Subject to the authorizations and limita- 
tions prescribed in subsection (a), any loss or 
damage to any such property sustained subse- 
quent to December 6, 1941, and prior to the 
date determined by the Secretary of Commerce 
under subsection (a), may be compensated by 
the War Damage Corporation without requir- 
ing a contract of insurance or the payment of 
premium or other charge, and such loss or dam- 
age may be adjusted as if a policy covering 
such property was in fact in force at the time 
of such damage. 


Approved March 27, 1942. 


Vi. 

Answering the allegations of Paragraph VI of 
the Complaint, alleges that defendant has no infor- 
mation or belief sufficient to permit it to answer 
the allegation that as a result of the loss of the 
SS Lahaina plaintiff sustained a loss in the amount 
Hight Ilundred ‘Twenty ‘Thousand (820,000.00) 
Dollars or in any sum for the loss of the SS 
Lahaina; adinits that it denied said claim and that 
the capy of the letter attached to and incorporated 
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in the Complaint and marked ‘“‘Exhibit A”’ is a 
true copy of its letter of January 19, 1945, denying 
said claim; admits that it has not compensated plain- 
tiff for its said loss or any part thereof; denies that 
plaintiff on or about December 29, 1944, or at any 
time ‘‘duly’’ made and/or [9] presented its claim 
for such loss and in this connection alleges that such 
claim was not presented to defendant within the 
time required by the Public Announcement of De- 
cember 30, 1942, as more fully set forth and alleged 
herein in the Tenth Separate and Affirmative de- 
fense, and further alleges that plaintiff did not 
comply with the ‘‘Requirements in Case of Loss”’ 
set forth on page 2 of defendant’s standard insur- 
ance policy (W.D.C. Form No. 1) as more fully 
set forth and alleged herein in the Ninth Separate 
and Affirmative Defense; denies that there is now 
due, owing and unpaid to plaintiff by defendant the 
sum of Eight Hundred Twenty Thousand ($820,- 
000.00) Dollars or any part thereof or any sum 
at all. 
VII. 

Denies each and every, all and singular, generally 
and specifically the allegations of Paragraph VII 
of the Complaint except admits that the amount 
sued for in the Complaint exceeds the sum of Three 
Thousand (€3,000.00) Dollars. 

By way of separate and affirmative defenses to 
plaintiff’s Complaint, defendant alleges: 


First Separate and Affirmative Defense 
The complaint fails to state a claim against de- 
fendant upon which relief can be granted. 
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Second Separate and Affirmative Defense 


The court is without jurisdiction in the matter 
beeause the said Reconstruction Finance Corpora- 
tion Act, and particularly Section 5g thereof, re- 
tricts plaintiff’s remedy to an administrative 
remedy, tf any. 


Third Separate and Affirmative Defense 


The court is without jurisdiction in the matter 
because [10] jurisdiction of the action pleaded has 
not been given to the courts. 


Fourth Separate and Affirmative Defense 


The relief prayed for in the Complaint is errone- 


ous and Improper. 


Fifth Separate and Affirmative Defense 


Defendant states and alleges that under and pur- 
suant to the powers and authorities granted it by 
Section 5¢ of the Reconstruction Finance Corpora- 
tion Act as added by the Act of March 27, 1942, 
Ch. 198, Sec. 2, 56 Stat. 175, Tit. 15 LS, C-Awisee 
606b-2, the defendant, with the approval of the 
Secretary of Commerce, promulgated certain regu- 
lations, rules and rates, terms and conditions and 
general exceptions relating, among other things, to 
the properties and things for which war risk insur- 
ance coverage was offered and made available by it 
under said Act, which are known as ** Regulations 
‘A’” and which it caused to become effective on 
July 1, 1942; that a copy of said ‘‘ Regulations ‘A’ ” 
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is attached hereto, marked ‘‘Defendant’s Exhibit 
A’’ and incorporated herein and made a part hereof 
as fully as though set forth herein in full; that by 
virtue of the provisions of its ‘‘Regulations ‘A’ ”’ 
issued as aforesaid, the only watercraft for which 
it has at any time offered war risk insurance prv- 
tection are: 

(a) Vessels used exclusively for storage, hous- 
ing, manufacturing or generating power; 

(b) Pleasure craft Cineluding vessels utilized 
for pleasure’ fishing, but excluding those 
employed in commercial fishing), but only 
while laid up afloat or ashore; 

(c) All vessels or craft while under construc- 
tion until delivery by the builder or sail- 
ing on delivery or trial trip, whichever 
shall first occur; 

that pursuant to the provisions of Section 5¢ of 
the Reconstruction Finance Corporation Act, as 
amended, the defendant, immediately upon enter- 
ing upon its statutory functions under subsection 
(b) of the [11] said Section 5g, adopted an admin- 
istrative procedure under which the exclusions pro- 
vided in said ‘‘Regulations A’’ as aforesaid were 
made applicable to all claims arising under subsec- 
tion (b) ; that under and pursuant to the provisions 
of its ‘‘Regulations A’”’ and in accordance with its 
established administrative practice defendant did 
exclude and except the loss referred to in the Com- 


plaint from the war risk insurance protection 
offered by it. 
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Sixth Separate and Affirmative Defense 


Defendant states and alleges that under and pur- 
suant to Section 5g of the Reconstruction Finance 
Corporation Act, as added by the act of March 27, 
102 etn 198, Sec. 2, 56 Stat. 175, Title lo Uss,e=e 
Sec. 606b-2, it (War Damage Corporation) is 
authorized to make general exceptions to the protec- 
tion authorized by said Section 5g; that pursuant 
to said authorization, on October 2, 1944, defendant 
duly adopted and approved a resolution excepting 
and excluding from any and all protection under 
said Act, among other things; all vessels and water- 
craft wherever situated, other than (a) vessels used 
exclusively for storage, housing, manufacturing, or 
generating power; (b) vessels while under construc- 
tion, until delivery by the builder or sailing on 
delivery or trial trip, whichever shall first occur; 
and (¢) pleasure water-craft while laid up, afloat 
or ashore, within certain limits indicated in the 
resolution; that a copy of said resolution is hereto 
attached marked ‘‘Defendant’s Exhibit B”’ and in- 
corporated herein and made a 
as though set forth herein in full; that the exelu- 
sions specified in said resolution of October 2, 1944, 
are in accordance with and pursuant to the adminis- 
trative procedure theretofore adopted by and con- 
sistently followed by defendant corporation through- 
out its corporate existence; that the aforesaid 
resolution was approved by the Secretary of Com- 
merce as required bv said Section 5g of the Recon- 
struction Finance Corporation Act; [12] that the 
SS Lahaina is of a class of property excepted and 


vart hereof as fully 


! 
& 
e 
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excluded by said resolution from protection under 
said Section 5g, and that accordingly plaintiff is not 
entitled to recover herein. 


Seventh Separate and Affirmative Defense 


Defendant states and alleges that under and pur- 
suant to the powers and authorities granted it by 
Section 5g of the Reconstruction Finance Corpora- 
tion Act, as added by the Act of March 27, 1942, 
Ch. 198, See. 2, 56 Stat. 175, Tit. 15 U.S.C.A. See. 
606b-2, War Damage Corporation was not author- 
ized to provide war risk insurance on property upon 
which the United States Maritime Commission is 
authorized to provide marine war risk insurance; 
that the United States Maritime Commission, at all 
times herein mentioned and at all times mentioned 
in plaintiff’s complaint was and now is authorized 
under the provisions of the Merchant Marine Act, 
1936, June 29, 1936, Ch. 858, Title Ll, as amended 
June 29, 1940, Ch. 447, 54 Stat. 690, Tit. 46 U.S.C.A. 
Sec. 1128a, and as amended April 11, 1942, Ch. 240, 
56 Stat. 214, Tit. 46 U.S.C.A. See. 1128a, to insure 
against loss or damage by the risk of war, Amet- 
ican vessels; that at no time has War Damage Cor- 
poration offered to insure or insured against loss 
of or damage to property, real and personal, which 
may result from enemy attack, where such protec- 
tion was authorized to be insured against the risks 
of war by the United States Maritime Commission ; 
that plaintiff’s vessel SS Lahaina was, at the time 
of loss, of American registry. 
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Kighth Separate and Affirmative Defense 


That pursuant to Section 5g of the Reconstruction 
Finance Corporation Act as added by the act of 
Marcel 27, 1942, Ch. 198, Sec. 2, 56 Stat. 175, Title 
15 U.S.C.A., Sec. 606b-2, and the authorized and 
established administrative practice of defendant, all 
losses [13] sustained subsequent to December 6, 
1941, and a date determined by the Secretary of 
Commerce, to wit, July 1, 1942, for which the de- 
fendant was and is authorized to give any protec- 
tion, were and are adjusted as if defendant’s policy 
of insurance (W.D.C. Form No. 1) were in fact 
in force at the time of such loss and were in fact 
issued for such loss; that the right of action, if 
any, set forth in the complaint is barred because 
this cause of action was not commenced within 
twelve months after the date of loss, as required 
by defendant’s policy, W.D.C. Form No. 1, a speci- 
men copy of which is attached heretv, marked ‘‘De- 
fendant’s Exhibit C’’ and incorporated herein and 
made a part hereof as fully as though set forth in 
full herein. 


Ninth Separate and Affirmative Defense 


That pursuant to the Reconstruction Finance Cor- 
poration Act as added by the act of March 27, 1942, 
Ch. 198, Sec. 2, 56 Stat. 175, Title 15 U.8.C.A. Sec. 
606b-2 and the authorized and established Adminis- 
trative practice of defendant, all losses sustained 
subsequent to December 6, 1941, and a date deter- 
mined by the Secretary of Commerce, to wit, July 1, 
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1942, for which the defendant was and is authorized 
to give any protection, were and are adjusted as if 
defendant’s policy of insurance (W.D.C. Form No. 
1) were in fact in force at the time of such loss and 
were in fact issued for such loss; that the right of 
recovery, if any, alleged in the Complaint is barred 
because plaintiff did not comply with the ‘‘ Require- 
ments in Case of Loss’’ set forth on page 2 of the 
said policy, (a specimen copy of which is attached 
hereto, marked ‘‘Defendant’s Exhibit C’’ and in- 
corporated herein) in that plaintiff did not give 
immediate written notice of said loss to defendant 
and did not file with the defendant within sixty days 
after the loss a proof of loss as required by said 
policy and did not at any time file a proof of [14] 
loss which complied with the terms of said policy; 
that defendant at no time extended plaintiff’s time 
for filing said proof of loss. 


Tenth Separate and Affirmative Defense 


That on December 30, 1942, the Secretary of Com- 
merce of the United States, acting for and on behalf 
of defendant, War Damage Corporation, duly issued 
a public announcement that stated, among other 
things, that all claims for loss or damage to prop- 
erty, in transit between points in the United States 
and its territories and possessions, which resulted 
directly from enemy attack between December 6, 
1941, and July 1, 1942, must be filed with the Wash- 
ington office of the War Damage Corporation on 
or before February 1, 1948; that a copy of said 
public announcement is attached hereto marked 
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‘‘Defendant’s Exhibit D’’ and is incorporated herein 
and made a part hereof as fully as though set forth 
in full herein that the right of recovery, if any, 
alleged in the Complaint is barred because plaintiff 
did not file claim with the defendant by February 1, 
1943, as required by the said public announcement. 


Wherefore, defendant prays that the Complaint 
herein be dismissed with costs to the defendant and 
for such other and further relief as may be proper. 


ALLAN E. CHARLES, 
EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON & 
CHARLES, 
Attorneys for Defendant. 


State of California, 
City and County of San Francisco—ss. 


Edward D. Ransom, being first duly sworn, de- 
poses and says: 

That he is associated with the firm of Lillick, 
Geary, Olson & Charles, attorneys for Defendant, 
War Damage Corporation, a corporation; that the 
office of said attorneys is within the City and County 
of San Francisco; that affiant is authorized to and 
does make this varification on behalf of the defend- 
ant, War Damage Corporation, for the reason that 
there are no officers of said corporation withm the 
district of this honorable court; that he has read 
the within Answer and knows the contents thereof 
and that the same is true of his own knowledge 
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except as to those matters alleged upon information 
and belief and as to those matters he believes them 
to be true. 

EDWARD D. RANSOM. 


Subscribed and sworn to before me this 12th day 
of November, 1946. 
[Seal] EMMA L. MacHUGH, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
My commission expires Jan. 15, 1948. 


Receipt of a copy of the within Answer is ad- 
mitted this 12th day of Nov., 1946. 
HALL, HENRY & OLIVER, 
Attorneys for............ [16] 


WAR DAMAGE CORPORATION 


WASHINGTON, D. C. 


REGULATIONS 
RULES AND RATES 


All quotations for insurance under 
policies to be issued by War Damage 
Corporation shall be made subject to 
the Regulations herein set forth and all 
policies of insurance shall be issued in 
accordance therewith. Such Regula- 
tions are subject to change or amend- 
ment upon publication by War Dam- 
age Corporation. Notice of such change 
or amendment will be given to Fidu- 
ciary Agents. 


@ 


W.D.C. — REGULATIONS “A” — EFFECTIVE JULY 1, 1942 
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FOREWORD 


TAR DAMAGE CORPORATION— War Damage Corporation is a corpora- 
¢ created by Reconstruction Finance Corporation pursuant to Section 5d of the 
gonstruction Finance Corporation Act, as amended, herein called the “‘Corpura- 
” Pursuant to Section 5g of the Reconstruction Finance Corporation Act, as 
ynded, the Corporation is authorized to provide reasonable protection against 
p; of or damage to property, real and personal, which may result from enemy 
ick (including any action taken by the military, naval, or air forces of the 
sted States in resisting enemy attack). The Corporation is prepared to offer 
iyi protection in accordance with the Regulations set forth herein, as may be 
inded from time to time by the Corporation. ‘These Regulations contain 
sropriate instructions to Producers and Fiduciary Agents regarding the issu- 
s: of policies of insurance by the Corporation. Inquiries of Producers con- 
ning these Regulations or any other matters relating to the Corporation’s 
gram should be directed to a Fiduciary Agent. 


ERRITORY— For the present, insurance will be written on properties situated 
the Continental United States of America, Alaska, Virgin Islands, Hawaii, 
‘tto Rico and the Canal Zone. 


EXPLANATION OF TERMS USED HEREIN 


|PPLICANT— The term “Applicant” shall mean any person, public or private, 
juding any individual, partnership, corporation, association, State, County, 
jicipality, or other political subdivision, having an insurable interest in property 
lible for coverage by policies of insurance issued by the Corporation pursuant 
these Regulations and making application to the Corporation for such coverage 
ithe forms of Application prescribed by the Corporation. 


INSURED—The term “Insured” shall mean any Applicant to whom a policy 
Wnsurance is issued by the Corporation in accordance with these Regulations. 


(IRODUCER—The term “Producer” shall mean (a) any authorized insurance 
Bker or (b) any agent of a fire insurance carrier which has been appointed by 
| Corporation as its Fiduciary Agent, provided that such insurance broker or 
h agent is duly licensed in accordance with the legal requirements of the 
Fte, Territory or District in which he acts as a Producer. 

A direct writing Mutual Company or Reciprocal Exchange appointed by the 
Erporation as its Fiduciary Agent may also act as a Producer and may also 
lignate another direct writing Mutual Company or Reciprocal Exchange as 
2roducer, provided any such Producer so designated shall be licensed as an 
jurer in the jurisdiction where it acts as a Producer. 


SIDUCIARY AGENT— The term “Fiduciary Agent” shall mean any insurance 
tier (Capital Stock Insurance Company, Mutual Insurance Company or 
iciprocal Exchange) which has been specifically appointed by the Corporation 
act as its Fiduciary Agent under a “Fiduciary Agent Agreement.” Each 
luciary Agent so appointed is empowered to receive Applications and remit- 
Ices covering premiums, to issue Policies, and otherwise to transact such busi- 
is of the Corporation in accordance with these Regulations. 


RULES 


SUANCE OF POLICIES 
ULE 1—Policies may be issued only through a Fiduciary Agent. 


qLY ONE POLICY PERMISSIBLE 


Rute 2—Only one Policy shall be permitted to the Insured on any one property 
(r group of properties, if written blanket) and only one Policy shall be per- 
tted to the Insured for any of the following types of coverage: 
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1. Properties at fixed locations, and vehicles when specified (including ple 
ure aircraft or water craft while laid up ashore or afloat). (See Ap 
cation WDC Form No. 2.) 

Property in transit. (See Application WDC Form No. 3.) 

. Builders’ risk on hulls. (See Application WDC Form No. 4.) 

Cargo stored afloat. (See Application WDC Form No. 5.) 

. Hulls. (See Application WDC Form No. 6.) 

. Growing crops and/or orchards. (See Application WDC Form No, 


APPLICATION FOR COVERAGE 


Rute 3—The Applicant shall apply for insurance through any Producer, 
the appropriate Application forms prescribed by the Corporation. Three cof 
of the Application and, in any proper case, six copies of the Schedule (WI 
Form No. 11) shall be signed by the Applicant. The forms of Application 4 
be supplied in sets, consisting of three numbered copies of the Application (nu 
bered I, 2 and 3) and three attached tickets (numbered 4, 5 and 6) which vy 
correspond to the upper part of the Application. The Producer shall compl 
the Application and ticket forms in one operation, complete and attach the cof 
of the Schedule (if any), and retain the No. 3 copy of the Application. No 
and No. 2 copies of the Application and all three copies of the ticket shall 
mailed to the Fiduciary Agent. 

“Construction” and “Occupancy” classification code numbers are specified 
“Appendix A” (which is made a part of these Regulations) for each class 
property or risk. The Producer shall insert in the spaces provided therefor; 
the Application and the Schedule (if any) the proper code numbers. 7 
Producer shall also insert in the space provided therefor in the Application a 
the Schedule (if any) the appropriate coinsurance percentage as explained in 1 
Application. Applications transmitted by the Producer to the Fiduciary Ag 
shall be accompanied by cash, money order, or check in full payment of 14 
required premium. Money orders and checks shall be drawn to the order 
the Fiduciary Agent to which the Application ts transmitted. The Applicati 
and the Schedule (if any), a copy of which shall be attached to and form a pz 
of the Policy, will contain the only description of the property insured, and t 
Producer shall make certain that the Application contains all descriptive infé 
mation required thereby. 


EFFECTIVE DATE AND TERM OF INSURANCE 

Rue 4—The Producer’s acceptance of the Application does not constitute 
binder. “Yhe insurance applied for shall take effect on the “Effective Date,” 
noon standard time, at the place where the property is located, and shall tern’ 
nate 12 months thereafter at the same hour. (For term of transit risk covera 
see Application WDC Form No. 3.) (For cancellation provisions, see Rule € 
If the Application has been properly completed and is accompanied by full pe! 
ment of premium, the “Effective Date” shall be the date on which the Applicati. 
is received and date-stamped by the Fiduciary Agent (but in no event earlier th: 
July 1, 1942), unless a later date is requested in the Application. 


POLICY FORM AND COVERAGE 

Rute 5—Insurance will be written only on the form of Policy prescribed 
the Corporation. (See specimen form of Policy, WDC Form No. 1, append 
to these Regulations.) The Policy will cover only direct physical loss of 
damage to the property insured. The Policy does not provide consequentt 
coverage, such as use and occupancy, rent and rental value, or coverage for oth 
indirect losses. 


CANCELLATION | 

Rute 6—The Policy may be cancelled, upon the request of the Insured ar 
surrender of the Policy, only in case of change in ownership of the property | 
the Insured’s interest therein. If the Policy is issued in violation of the 
Regulations, the Policy may be cancelled by the Corporation by delivering + 
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iling to the Insured and to the loss payee (if any) at the address given in the 
plication, five days’ written notice. In the event of cancellation, the pro rata 


t Premium” shall be returned. 


% PREMIUM 

Rute 7—The term “Net Premium” shall mean: the Gross Premium less (a) 
Producer’s service fee (5%—subject to the minimum and maximum provided 
Rule 13), and (b) the Fiduciary Agent’s expense reimbursement (3124%— 
sject to the minimum and maximum allowable in accordance with the “Fidu- 
ry Agent Agreement”). 


DUCTION OF OR ADDITION TO POLICY AMOUNT 


ULE 8—The Policy may, upon application, be reduced in amount in the 
‘nt that the Insured disposes of or changes his interest in any of the property 
rered by the Policy and the return premium due the Insured shall be calcu- 
ed on a pro rata “Net Premium” basis. The Policy may, upon application, 
1 upon payment of the proper premium, be increased in amount, subsequent to 
. “Effective Date,” to cover property in additional amounts or at additional 
ations. Reporting forms of policies will not be issued. No Producer’s service 
- or Fiduciary Agent’s expense reimbursement shall be paid on additional pre- 
ums. No payment shall be required by or made by the Corporation where 
» additional or return premium is less than fifty (50) cents. (For application 
rms covering reductions or additions, see WDC Form Nos. 8 and 9.) 


ANKET INSURANCE 

Rute 9—Where more than one property is under the same ownership whether 
one or more locations, all such properties may be insured under one Policy 
t an amount of insurance covering blanket on all such properties, provided 
e Application (and the Schedule, if any) shall sct forth the approximate dis- 
‘bution of the total coverage on all such properties according to the respective 
ates, Territories, possessions, and coded cities of location. The rate for 
nket insurance shall be the rate for the highest rated building or location. 
he “Pro Rata Distribution” clause in the Policy applies with respect to blanket 
surance written subject to less than 90% Coinsurance. 


WNERS OF MORTGAGE OR FINANCIAL INTERESTS 

Rue 10—Policies may be issued to mortgagees or other holders of security 
- fnancial interests in property eligible for coverage under these Regulations. 
‘he rate shall be determined according to these Regulations on the basis of the 
sded classification of the property and risks covered and the coverage shall be 
bject to all the conditions of the Policy. If blanket policies are issued covering 
ortgagee or other financial interests, the provisions of these Regulations relating 
» “Blanket Insurance” shall apply. (See Rule 9.) 


OSS PAYABLE CLAUSE 

Rue 11—The Application forms include a loss payable provision, and in any 
ase where the Applicant desires that payment under the Policy be made to any 
arty in interest in addition to the Insured, the loss payable provision must be 
ompleted properly. No “mortgagee clause” will be attached to the Policy. 


OSS ADJUSTMENTS 

Rutz 12—In the event of loss, the Insured shall give immediate written notice 
9 the Fiduciary Agent through which the Policy was issued, and the Insured 
hall comply with the provisions of the Policy relating to “Requirements in Case 
f Loss.” Adjustment and settlement of the loss will be effected in accordance 
vith the Corporation’s established procedure. 


ERVICE FEE TO PRODUCER 
Rue 13—The service fee to the Producer shall not exceed 5% of the 
wemium, with a minimum fee of $1.00 per Policy, and a maximum fee of 
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~ $1,000 per Policy. The service fee shall not be deducted from the remittane 
which accompanies the Application. The service fee may be paid on each Polic 
issued, and shall become due upon the issuance of the Policy and shall be payabl 
on or before the 20th day of the month following. Service fees shall be paid q 
renewals. Service fees may be paid only to Producers. (For provisions relatir 
to service fees in connection with additional or return premiums, see Rule No, 8; 


MINIMUM PREMIUM 
Rue 14—The minimum premium shall be $3.00 per Policy. 


OTHER INSURANCE 


Rue 15—The “Other Insurance” clause of the Policy provides that if ther 
is any other insurance covering the property, whether prior to, subsequent te 
or simultaneous with the insurance under the Policy, which in the absence ¢! 
the insurance under the Policy would cover the loss or damage covered by th 
Policy, then the insurance under the Policy becomes “excess insurance” and dot 
not apply except over and above such other insurance. 


REPORTING FORMS PROHIBITED 


Rue 16—Reporting forms of policies will not be issued. 


LIMITS OF COVERAGE FOR VESSEL PROPERTIES AND 
CARGOES STORED ON VESSELS 


Rute 17—Insurance provided by the Corporation covers the vessels or cra‘ 
or cargo hereinafter described while confined to the limits of the harbors ¢ 
other inland waters of the United States, as defined in Section 2 of the Act ¢f 
Congress of February 19, 1895, and set forth in the Pilot Rules for Certat} 
Inland Waters as issued by the Department of Commerce, or while confine} 
to the Great Lakes (including the waterways connecting them, and their harboi 
and tributaries in the United States), or while confined to harbors and inlan 
waters of the Canal Zone, Puerto Rico, Virgin Islands and Territories c 
Hawaii and Alaska: 


(a) Vessels used exclusively for storage, housing, manufacturing or generat} 
ing power. 

(b) Pleasure craft (including vessels utilized for pleasure fishing, but exclucf 
ing those employed in commercial fishing), but only while laid up afloz 
or ashore. 

(c) All vessels or craft while under construction until delivery by th 
builder or sailing on delivery or trial trip, whichever shall first occu: 

(d) Cargoes on vessels described in (a) above. 


POLICY EXCLUSIONS 


Rue 18—Unless otherwise specifically provided in writing thereon in accor¢, 
ance with these Regulations, the Policy shall not cover accounts, bills, currency 
deeds, evidences of debt, securities, money, bullion, stamps, furs, jewelry, preciou 
and semi-precious stones, works of art, statuary, paintings, pictures, etching: 
antiques, stamp and coin collections, manuscripts, books and printed publicatior: 
more than 50 years old, models, curiosities, objects of historical or scientifi 
interest, pleasure water craft, pleasure aircraft, standing timber, growing crop: 
orchards, or any real property which is not a part of a structure or building 
Provisions for coverage by separate Application or endorsement with respect t: 
some of the foregoing excluded types of property are set forth in Rule 23, Rul 
24, Rule 25, Rule 26 and Rule 27. These Regulations make no provision fo 
insurance with respect to other excluded types of property. 


RATES 


RuLE 19—The rates for coverage under the Policy shall be determined accord) 
ing to the construction classification, occupancy classification, and coinsurance 


4 


| 


a 


irements, all as set forth in “Appendix A” which is made a part of these » 

ulations. The Producer shall determine the proper rate for the coverage 
ied for under the Application and shall insert such rate in the appropriate 
ze provided on the Application and the Schedule (if any). (For provisions 
iting to: “Construction Codes,” see Rule 20; “Occupancy Codes,” see Rule 
“Coinsurance Requirements,” see Rule 22.) 


NSTRUCTION CODES 


LuLE 20—The Producer shall insert in the proper space on the Application 
the Schedule (if any) the appropriate construction classification code num- 
in accordance with the construction classification code numbers set forth in 
ypendix A” which is made a part of these Regulations. In the case of a risk 
iposed of different classes of construction, if not less than 75% of the total 
r area (including basements) is of one class of construction, the risk may 
coded according to such predominating class of construction. Otherwise, such 
- must take the class rate of the higher rated class of construction. The 
n “risk” shall mean a single building, or a group of buildings, and contents 
iated at one location. 


CUPANCY CODES 


2uLE 21—The Producer shall insert in the proper space in the Application 
| the Schedule (if any) the appropriate occupancy classification code number 
accordance with the occupancy classification code numbers set forth in “Ap- 
dix A” which is made a part of these Regulations. 


INSURANCE CLAUSE 


2uLE 22—The “Coinsurance” clause contained in the Policy does not apply 
dwellings or farm properties, nor to the types of property described in Rule 23, 
le 24, Rule 25 and Rule 26. 


ERAGE FOR COMMERCIAL FURS, JEWELRY, ART OBJECTS, 
{1D THE LIKE 


Rue 23—Furs and jewelry of commercial dealers, and works of art, statuary, 
ntings, pictures, etchings, antiques, stamp and coin collections, manuscripts, 
ks and printed publications more than 50 years old, models, curiosities, and 
fects of historical or scientific interest, when owned by commercial dealers, 
tural institutions, or, when open for public display, by private persons, maj 
specifically covered, provided the Application or the Schedule attached thereto 
s forth separately the description, location and the amount of coverage of 
: property to be so covered. The limit of coverage shall be $5,000 for any 
2 article and the limits of coverage for any one interest at any one location 
all be as follows: 


Works of art, statuary, paintings, etchings, pictures, and 
ap 066) ee ho. eee Pen, aces $100,000 
(co TING Gee O80 SARS RORNEGOOS (Ott Conte Sache noon cnn $100,000 
BRITS. s. 0 cies «ota. eas Mis . eels eevee. x 100,000 
Stamp and Coin Collections, manuscripts, and books and printed 
publications more than 50 years old.......... eres aeons $100,000 
Models, curiosities, and objects of historical or scientific interest. $100,000 


-any such case the Fiduciary Agent shall attach to the Policy a separate 
orsement (or endorsements) extending the coverage of the Policy to include 
h type of such property so listed in the Application and/or the Schedule, 
bject to the foregoing limits of coverage. Such endorsement shall also state 
at the “Coinsurance” clause and “Pro Rata Distribution” clause, both of 
hich are a part of the Policy, shall not be applicable to the property covered 
ader the endorsement. Such endorsement shall be in the form set forth in 


ule 27. 
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COVERAGE FOR PRIVATELY OWNED FURS, JEWELRY, ART OBJEC 
AND THE LIKE 


Rute 24—Furs, jewelry, works of art, statuary, paintings, pictures, etchi 
antiques, stamp and coin collections, manuscripts, books and printed publicat §) 
more than 50 years old, models, curiosities, and objects of historical and scien 
interest, when privately owned, may he specifically covered, provided the Apph¥ 
tion or the Schedule attached thereto sets forth separately the description, k@ 
tion and the amount of coverage of the property to be so covered. The limits 
coverage shall be $5,000 for any one article and a total of $10,000 for any 
interest with respect to any and all of the foregoing types of property. In 
such case the Fiduciary Agent shall attach to the Policy a separate endorser § 
(or endorsements) extending the coverage of the Policy to include each type 
such property so listed in the Application and/or the Schedule, subject to 
foregoing limits of coverage. Such endorsement shall also state that the “Coins 
ance” clause and “Pro Rata Distribution” clause, both of which are a part 
the Policy, shall not be applicable to the property covered under the endorsem 
Such endorsement shall be in the form set forth in Rule 27. 


COVERAGE FOR PLEASURE WATER CRAFT AND PLEASURE AIRCRA 


Rute 25—Pleasure water craft and pleasure aircraft may be specific 
covered while laid up ashore or afloat provided the Application or the Schec: 
attached thereto sets forth separately the description, location and the amo: 
of coverage of the property to be so covered. The limit of coverage shall] 
$10,000 for any one craft. In any such case the Fiduciary Agent shall atti 
to the Policy a separate endorsement (or endorsements) extending the cover: 
of the Policy to include each type of such property so listed in the Applicatr 
subject to the foregoing limit of coverage. Such endorsement shall also state t}) 
the ‘‘Coinsurance” clause and “Pro Rata Distribution” clause, both of which 
a part of the Policy, shall not be applicable to the property covered un’ 
the endorsement. Such endorsement shall be in the form set forth in Rule 27. 


COVERAGE FOR GROWING CROPS AND ORCHARDS 


Rute 26—Growing crops and orchards may be specifically covered, proviv 
the separate form of Application for insurance covering growing crops : 
orchards is completed by the Applicant. The limit of coverage shall be $100, 
for any one interest. 


FORM OF ENDORSEMENT FOR EXCLUDED PROPERTY 


Rute 27—All endorsements attached to the Policy for coverage pursuant 
the provisions of Rule 23, Rule 24, or Rule 25, shall be in the following for 


“This policy is hereby extended to cover 
(Insert description of property) 


subject to a livmit Of jecs) not exceeding” S$... 9 oe for any one 
article (craft). The “Coinsurance”’ clause and the “Pro Rata Distribu- 
tion” clause contained in this policy are not applicable to the property 
covered by this endorsement. Al! other terms and conditions of this 
policy remain unchanged. 


The dollar amount which shall be inserted in the blank space of the forego: 
form of endorsement shall be the amount of coverage applicable to the prope 
described in such endorsement, or the limit of coverage specified in Rule | 
Rule 24, or Rule 25, as the case may be, whichever is the lesser. 
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KPLANATION OF PRO RATA DISTRIBUTION CLAUSE 


Rue 28—The effect of the “Pro Rata Distribution” clause is to distribute 
oportionately the arnount of insurance where more than one building, structure 
- place is covered under one blanket amount. ‘This clause has the effect of 
orating the total amount of the insurance in the proportion that the value 
each building, structure or place bears to the total value of all buildings, 
ructures or places insured. The following is an illustration: 

If there is $100,000 worth of merchandise in two buildings, and blanket 
surance is in force in the amount of $50,000, and if the value is distributed 
tween the two buildings as follows: 


Le 6 =r $ 75,000 
vic ye S/o a 25,000 
riaviiiceeeer. ooo nee me. TPM eee ee. $100,000 


eee , 
e “Pro Rata Distribution” clause distributes the $50,000 insurance as follows: 


Po focmoie oOe0in Building A.......... 008"... $37,500 
Py ooeotemmoe vein Building B..............-...-.....---- $12,500 


other words, the effect of the “Pro Rata Distribution” clause is the same as 
‘the property owner had carried insurance under two specific items, one for 
}7,500 covering in building A, and one for $12,500 covering in building B, 
stead of the one $50,000 blanket amount. 


PLANATION OF COINSURANCE CLAUSE 


Rute 29—The effect of the “Coinsurance” clause is to assess equitably the 
st of the insurance. “The following is one illustration: 


“YRS Seb accc5) es oer eres $10,000 
Insurance required by (50%) Coinsurance Clause.......... 5,000 
Uneianeccmactually Carried... . .. < Ge cueiietneia.s sun oe ssnsorsus wears 5,000 
ILDES 56 en cal Nee eR och ooo, Raa 1,000 


jn this case, the property owner has carried sufficient insurance to comply with 
ie 50% “Coinsurance” clause and, therefore, the loss of $1,000 would be paid 
. full. 

The following is another illustration: 


“alles "og ee ene ane $1C,000 
Insurance required by (50%) Coinsurance Clause.......... 5,000 

. iistancemaActially Carried), Mec sMecc te oe see ccs se cccceee se 2,500 
(ESS econo OOMNGMORO Go Usd cose 600i — sana aan 1,000 


1 this case, since the property owner has carried only one-half of the required 
mount of insurance, he would collect but one-half of his loss. ‘The property 
wner would then recover only 50% of his loss, or $500. 

In the case of a total loss under either illustration, the property owner would 
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APPENDIX A 


RATE SCHEDULE—See pages 2 to 5 inclusive. 


CONSTRUCTION CODE 


For the purpose of determining rates for coverage, risks shall be coded 
as to construction as follows: 


Coverage on or in buildings or structures of fire resistive 
construction according to fire insurance standards.......... Code 1 


Coverage on or in buildings or structures of any other con- 
structions and) propentyainmthe openeemeri eee een Code 2 


In the case of a risk composed of different classes of construction, if 
not less than 75% of the total floor area (including basements) is of 
one class of construction, the risk may be coded according to such pre- 
dominating class of construction. Otherwise, such risk must take the 
class rate of the higher rated class of construction, (See Rule 20.) 


(The term “risk” as used herein may be construed to mean a single 


building, or a group of buildings, and contents situated at one 
location.) 


COINSURANCE CREDITS 


Rates are based upon the use of the 50% Coinsurance clause, which is 
the minimum permissible, except as otherwise specifically provided herein: 


For 80% Coinsurance clause, deduct 30% from the base rate. 


For 90% Coinsurance clause, deduct 35% from the base rate. 
For 100% Coinsurance clause, deduct 40% from the base rate. 


SPRINKLER CREDIT 
If not less than 75% of the total floor area (including basements) of 


the risk is equipped with a system of automatic sprinklers, deduct 10% 
from the base rate. 


BLANKET POLICIES 


Blanket policies take the rate of the highest rated building or location. 
(See Rule 9.) 
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36 q 
Coded City, State, Territory and Possessions Codes 


NEARAMWA .....0500-: Geieaing mn NEMA 2 WR. uw... 47 i 
02 sRemaindée of"stite VE ESHIRE .. 48 
ALASKA ..........0-- 03 NEW JERSEY™........ 49 Jersey City 
WRIZONA ....cccnessd 04 50 Newark 
51 Remainder of state 
ARKANSAS |. sae. 05 | 
NEW MEXICO ....... 52 
CALIFORNIA nee 06 Los Angeles : E 
07 Oakland NEW YORK ooo oe ooo a 53 Bufttalo 


54 New York City 
55 Rochester 
56 Remainder of -— 


NORTH CAROLINA ..57 


08 San Francisco 
09 Remainder of state 


COLORADO... 10 Denver 
11 Remainder of state 


GONNECTICUT <..... 12 NORTH DAKOTA ....58 
DELAWARE ......... 13 OGG? Wee ee 59 Cincinnati 
DISTRICT OF 60 Cleveland 
COLUMBIA 14 ee Colum 
cS? © Os ee ee ee ee 62 Toledo ) 
MEORIMDA WE, ....<s.-06 16 63 Remainder of state 
GEORGIA .........06- 17 Atlanta OKLAHOMA... cee 64 
18 Remainder of state 
OREGON pec 65 Portland 
HAWAIIAN ISLANDS.19 66 Remainder of state 
IDAHO ee 20 PANAMA CANAL 
MEENOIS ..% 022.098 21 Chicago PAG) Uae es eer 67 
22 Remainder of state LonNsYEVANIA ....6suRhilgdeInene 
DENIOEAN A si ccesaccenenee 23 Indianapolis 69 Pittsburgh 
24 Remainder of state 70 Remainder of state 
NMONVENS oc Bs eee 25 PUERTO RICO ....... 71 
KANSAS ..........645 26 RHODE ISLAND ..... 72 Providence 
RAI TUCKY, | fea: cee 27 Louisville GEA SSHESSCIS OU 
28 Remainder of state SOUTH CAROLINA ..74 
LOUISIANA .........29 New Orleans SOUTH DAKOTA ....78 
30 Remainder of state 
“1B TENNESSEE ......... 76 Memphis 
ROATNE, os icac cee ‘ 
ge INE a) 77 Remainder of state 
MARYLAND ......... 32 Baltimore D 
33 Remainder of aime, | DEXAS ..225.... 02. 78 Dallas 
79 Houston 
MASSACHUSETTS ...34 Boston 80 San Antonio 
35 Remainder of state 81 Remainder of state) 
MBCHIGAN ....2.978) 36 Detreit UAE «ee 82 
37 Remainder of state 
Bie, eee 83 
NOENNESOTA .. 22... 38 Minneapolis eee 
39 St. Paul Val GIN TAQ. .).2 cee 6 84 
40 Remainder of state VIRGIN ISLANDS ...85 
MISSISSIPPI ........ 41 WASHINGTON ....... 86 Seattle 
MISSOURI .....0%,.. 42 Kansas City 87 Rene a 
43 St. Louis WEST VIRGINIA ....88 
% Rema cf state GSCONGIN ....-q.-- 89 Milwaukee 
MIONTANA. Shee sc 0c 45 90 Remainder of state 
NERRASKA® Je... 0 46 WYOMING .........6- 91 
BLANKET .... cee: 99 (Allocate by cities FLOATERS ......... obs) 


and States) 
WZ 


WDC Form No, 1 
July 1942 
ee 
War Damage Corporation 
(A corporation created by Reconstruction Finance Corporation pursuant to Section $d of the 
Reconstruction Finance Corporatton Act, as amended, herein catled the “Corporation”) 
WASHINGTON, D. C. 
1 ISSUED TO: —...0-- IS oe, spores A eceseoes urna ecrtuncl RC es 2 ae 
(herein called the “Ipgured” 
ON race cnnceoereneees einen steers 
Bete itectivoudlate sieceremctteestemnccercesss.ercnsecenta-reacasnnsenvensea-en ste 
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4. In Consideration of the payment of Ren he Corporation agrees to indemnify the Insured, and. 
5 legal representatives, against direct physical losy“ot or daipdge to the property described in the attached application 
6 which may result from ENEMY ATTACK KNCLUPING ANY ACTION TAKEN BY THE MILITARY, NAVAL 
7 OR AIR FORCES OF THE UNITED TE SISTING ENEMY ATTACK. 

8° This insurance shall take effec ffective date herein stated, at noon, standard time, at the place 


i] where the property is located, shal ninate twelve months thereafter, at the same hour. 


10 The representations, te onditions of the application attached hereto shall be a part of this policy, and, 
11 except as otherwise hereja provi this policy shall cover the property described in the application, for rhe amounts 
12 therein stated, while | the place(s) stated in the application, but not elsewhere. 

13 Assignment of this paljpy shall not be valid except with the written consent of the Corporation. 

14 The provisions printed on the following pages are made a part of this Pelicy: and this policy shall also be 
15 subject to such other provisions, stipulations and agreements as may be added hereto, over the signature of a duly 
16 authorized Fiduciary Agent. ° 

17 In Witness Whereof, the Corporation has executed this policy, but this policy shall not be valid unless 
18 countersigned by a duly authorized Fiduciary Agent of the Corporation. 


WAR DAMAGE Asm 


19 oa 
Attest: ¥ 
-_ 
Art bet 
: retary President 


Beet geen neat netted geacteysesacscsececseasecsecrneraceexeceerarer 
(Authorized Fiduciary Agent) 


L 22 BY. -eccnsccocecesenestcnecessestececascsnenensecsensesstansnsacacarsareverares 
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Page 2 


23] AMOUNT OF Tlie amount of toss shall not 


24 LOSS excced the actual cash value of 
25 the property ,nor the interest 
26 of the Insured therein at the time of toss, nor the 


27 amount it would cost to repair or replace the property 
28 with material of like kind and quality within a reason- 


29 able time after the Joss. No allowance shall be 
30 made for compensation for loss of use, loss of 
3} profits, Joss resulting from delay or deterioration, 


32 Joss or impairment of market, cessation of work, fixa- 
33 tion of price or value, interruption of business oc manufac- 
34 ture or occupancy, or for consequential loss. No allowauce 
35 shall be made for auy increased cost of repair or recon- 
36 struction by reason of any ordinance or Jaw regulating 
37 construction, use or repair, 

38 CONCEALMENT This policy shall be void if, 
3° OR FRAUD whether before or. after a loss, 
49 the Insured has wilfully con- 
4} cealed or misrepresented any material fact of cireum- 
42 stance concerning this insurance or the subject thereof, 
43 or the interest of the Insured therein, or in case 
44 of any fraud vue false swearing by the Insured relating 
45 thereto. 

46 PROPERTY Unless specifically provided in 
47 EXCLUDED writing hereon, this policy shall 
48 not cover accounts, bills, cur 
49 reney, deeds, evidences of debt, securities, money, bullion, 
50 stanips, furs, jewelry, precious and semi-precious stones, 
$1 works of art, statuary, paintings, pictures, etchings, 
$2 antiques, stamp and coin collections, manuscripts, books 
$3 and printed publications more than 50 years old, models 
$4 curiosities, objects of historical or scientific interest, ple. 
55 ure water craft, pleasure aircraft, standing timber, growing 
56 crops, orchards, or any real property which is ng part 
57 of a structure or building. 


$8 PRENIUM The premium requict by t 

59 regulations of ghe C on 
60 shall be paid in (ull prior to the effective fa check is 
G} tendered in payment of premium and s, not hon- 


62 ored upon presentation for the full an} 
63 policy shall be void. 
64 PERILS NOT 

63 COVERED 

66 

67 (a) blackout; burgiag’, 
68 looting, sabotage, vand malicious mischief; or 

69 (b) neglect of the Insuged_ugyo use all reasonable means 
70 to save and preserve the property after damage resulting 
7) from the perils herein covered. 

72 PRO RATA If any item of insurance covers 
73 DISTRIBUTION blanket in or on more than one 
74 building, structure or place, the 
75 amount of insurance under such item shall attach in or on 
76 each building, structure or place in that proportion which 
77 the valtie of the property in or on each said building, struc- 
78 ture or place shall hear to the value of all of the property 
79 covered by such blanket item. 

80 This pro rata distribution clause shall not apply if this 
81 policy is subject to 9046 or 100% coinsurance. 

82 COINSURANCE The Corporation shall not be 
83 liable for a greater proportion 
84 of any Inss than the amount of insturance under this policy 
85 bears to the stipulated percentage of the actual cash value 
86 of the property descrihed in the application at the time when 
87 such loss occurs, The stipulated percentage shall be 


eft, larceny, pillage or 


88 the percentage of coinsurance stated in the application. TH 
89 the claim for luss is both less than $10,000 and Jess than 
90 2% of the total amount of insurance upon the property de- 
9} seribed in the application, at the time such loss occurs, no 
92 special inventory or appraisal of the undamaged prop- 
93 erty shall be required, and if the property described in 
94 the application consists of two or mare items, the provisions 
93 of this paragraph shall apply to each item separately. 

96 The provisions of this coinsurance clause shall not apply to 
97 dwellings comprising less than five family umits, nor to farm 
98 properties. 

% OTHER INSURANCE Ml, there is any other insurance 
100 covering the property insured 
101 hereunder, whether prior to, suhsequent to, or simultaneuns 
102 with this insurance, which in the absence of this insurance 
10d would cover the loss or damage hereby covered, then the 
104 Corporation shall not be liable hereunder for more than the 
105 excess over and above such other insurance. 

104 MORTGAGE OR If the application provides that 
107 OTHER INTEREST: loss hereunder shall be payable 
108 in whole or in part to a payee 
109 other than the f 


This policy may be cancelled 
upon the request of the Insured 


his policy be issued in violation of the regulations 
the Corporation in effect at the time of issuance, 
this policy may be cancelled by the Corporation by 
22 delivering or mailing five days’ written notice to the Insured, 
123 and to the Joss payee, if any, at the address given in the 
124 application. In the event of cancellation, the net premium 
225 shall be prorated and returued in conformity with the reg- 
126 ulations uf the Corporation. 
127 REQUIREMENTS IN In the event of loss, the Insured 
128 CASE OF LOSS shall give immediate written 
129 notice to the Corperation, fur- 
130 nish a‘complete inventory of the destroyed, damaged and 
131 undamaged property, stating the quantity, cost and actual 
132 cash value of each article and the amount claimed thereon, 
133 and file with the Corporation a proof of loss within 60 days 
134 after the Joss, unless such time is extended by the Corpora- 
135 tion in writing. Such proof of loss, signed and sworn to 
135 by the Insured, shall state the Insured's knowledge and be- 
137 lief as to the time and origin of the toss, the interest 
138 of the Insured and all others in the property, the actual 
139 cash value of each item thereof and the amount of loss 
140 thereto, and all contracts of insurance covering any of such 
341 property. If required, the Insured shall furnish verified 
142 plans and specifications of any buildings, fixtures or machin- 
143 ery destroyed or damaged; as often as may be required, ex- 
144 hibit to any person designated by the Corporation all that 
145 remains of any property herein covered; submit to ¢xamina- 
146 tions under oath by any person named by the Corporation 
147 and subscribe the same; and, as often as may be required, 
148 produce fur examination all books of account, bills, invoices 
149 and other vouchers, or certified copies thereof, if originals 
150 be lost, at such reasonable time and place as may be des- 
15} ignated by the Corporation, and permit extracts aud copies 
152 thercof tu be made. 


(Continued un Page 4) 
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176 property destroyed or damaged with other, of like kind 


Page 3 
ATTACH APPLICATION AND ENDORSEMENT HERE 


Page 4 
183 APPRAISAL’ Yh,“ case. the: Insured and the: | 184 tainment of the loss is made either by agreement between the 
134, “Corporation fail to’ agree as to | 185 Insured, mortgagee or loss payee, if any, and the Corpora- 


186 tion, expressed in writing, or by the filing with the Corpora- 
187 tion of an award as herein provided, and if the loss shall be 
188 payable to a payee other than the Insured, the amount of any. 
189 loss shall be payable to such payee as interest may appear. 
190 SUIT No suit or action for recovery 
191 of any claim, shall be sustain- 
192 able in any court of law, op€quity unless all the require- 
193 ments of this policy shall haveNgeen complied with, or un- 
194 less commenced within hs after the date of loss. 
195 SUBROGATION The Corporation may require 
196° the Insured an assignment 
197 of all right offecyvery against any party for loss to the 
198 extent that pa hf¥efor is made by the Corporation. 
199 WAIVE No permission affecting this in- 

surance shall exist, or waiver 
n pe valid, unless granted herein or expressed 


155'the’, actual’ cash value or the - arhount of loss, ‘thén, on 
156 the written demand of either, each shall select»a competent 
157 and disinterested appraiser ‘and notify. the other of the ap- 
158 prdiser-selected within twenty’ days after such’ demand. The 
159 appraisers shall first select a /“gompetent and disinterested 
160 umpire, and, in the event.of their failure within fifteen days 
162 to agree upon such umpire, then, on request of the Insured 
162 or the-Corporation, such umpire shall be selected by a Judge 
163 of a Federal Court of the district in which the property is 
164 located. The appraisers shall then appraise the loss, stating” 
165 separately actual cash value and loss to each item; and, 
166 [ailing to agree, shall submit their differences, only, to the 
167 umpire. An award in writing, so itemized, of any two when 
168 filed with the Corporation shall determine the amount of 
169 actual cash value and loss. Each appraiser shall be paid by 
2170'the party selecting him and the expenses of appraisal and 
1/1 the umpire shall be paid by. the ‘parties equally. 


é i 4 
ee Becaac, SU aes be shall be held to be waived by any requirement or 
174° part of the property at the on tbe part of the Corporation relating’to ap- 


175 agreed ‘value, and also to repair, rebuild, or replace thy Baie acini 
177 quality within 2 reasonable time on giving notice of itg ply with any of the provisions 
178 tention so to do within thirty days after the receipt of \W A of this policy applicable to a 
179 proof of loss; but there can be no abandonment e CO 9 loss because of enemy action, occupation or control, the 
180: poration of any property. 210 Insured’s right ef reeovery shall not be prejudiced, provided 
381" PAYMENT OF LOSS Any loss shall b 211 the Insured shall comply with such provisions within a 
182! days 4fter 212 reasonable time after the Insured becomes able to do so, 


183 herein provided, is received by the C 213 but in no event later than six months thereafter, 
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The Reconstruction Finance Corporation Act, as amended, provides: 


Sec. 16. (a) Whoever makes any statement knowing it to be false, 
or whoever willfully overvalues any security, for the purpose of ob- 
taining for himself or for any applicant any loan, or extension thereof 
by renewal, deferment of action, or otherwise, or the acceptance, 


release, or substitution of security therefor, or for the purpose of 
influencing in any way the action of the corporation, or for the purpose 
of obtaining money, property, or anything of value, under this Act, 
shall be punished by a fine of not more than $5,000 or by imprison- 
ment for not more than two years, or both. 


{ 
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vs. War Damage Corporation 43 


DEFENDANT’S EXHIBIT B 
War Damage Corporation 


RESOLUTION 

Be It Resolved, That War Damage Corporation, 
deeming advisable the following general exceptions 
to the protection authorized under Section 5g of 
the Reconstruction Finance Corporation Act, as 
amended (Public Law No. 506, 77th Congress) : 

1. Does except from such protection (a) all ac- 
counts, bills, currency, deeds, evidences of debt, 
securities, money, bullion, stamps, precious and 
semi-precious stones, works of art, antiques, stamp 
and coin collections, manuscripts, models, curiosi- 
ties, objects of historical and scientific interest, 
pleasure water-craft and pleasure aircraft, and 
standing timber, not specifically hsted or designated 
as insured under a policy of insurance issued by 
this Corporation (b) all property interests of an 
“‘enemy’’ or an ‘‘ally of an enemy”’ as defined in 
the Trading with the Enemy Act, as amended, or 
of an alien enemy, wherever resident, or of any 
person or persons, real or juridical, whose names 
are contained in the Proclaimed List of Certain 
Blocked Nationals, as amended, unless legally pro- 
tected under a policy of insurance issued by this 
Corporation; (c) all furs and jewelry not specific- 
ally listed or designated as insured under a policy 
issued by this Corporation, except furs and jewelry 
of any claimant or policyholder to an aggregate 
value not exceeding $1,000. 

2. Does except from any and aij piotection under 
said Act the following: 


44. 


(a) 


(b) 


@) 


(d) 
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all intangible property (other than securi- 
ties insured under a policy oi insurance 
issued by this Corporation) ; 

all real property (other than standing tim- 
ber, growing crops and orchards) not a 
part of a building or structure. 

all cargo on ocean-going, coastwise, inter- 
coastal, or overseas vessels, whether in the 
ports or inland or coastal waters of the 
United States, the Philippine islands, the 
Canal Zone, or the Territories ol posses- 
sions of the United States or otherwise 
(except cargo damaged or destroyed before 
July 1, 1942, by enemy attack while in 
transit between points located in any of 
the foregoing), and all goods and property 
which are or have been diverted to, detained 
at, or unloaded, landed, or stored within, 
the United States, the Philippine Islands, 
the Canal Zone, or the Territories or pos- 
sessions of the United States while in 
transit by sea to or from a foreign port, 
so long as such goods shall be detained 
or prevented from proceeding to thei ulti- 
mate destinations as designated in the ap- 
plicable ocean bills of lading or shipping 
documents ; 

all vessels and water-craft wherever situ- 
ated (and their tackle, apparel, fittings, 
eqtipment, stores, ordnance, boilers and 
machinery), other than (a) vessels used 
exclusively for storage, housing,, manufac- 


(e) 
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turing or generatmg power, (b) vessels 
while under construction, until delivery by 
the builder or sailing on delivery or trial 
trip, whichever shall first occur, and (¢) 
pleasure water-craft while laid up afloat 
or ashore, which are subject to protection 
within the limits indicated in paragraphs 
“1” and ‘‘E”’ of this resolution ; 

all loss or damage caused directly or in- 
directly by neglect of the insured, or of the 
elaimant (as the case may be) to use all 
reasonable means to save and preserve the 
property after damage; 


(f) all interest of foreign nationals in property 


(g) 


located, at the time of loss, otherwise than 
within the United States, the Canal Zone, 
or the Territories or possessions of the 
United States; 

all other classes of property heretofore 
generally excepted by this Corporation, 
with the approval of the Secretary of Com- 
merece, from the protection authorized by 
said Act; all claims with respect to which 
notice of loss and proof of claim have not 
been or shall not be presented to and filed 
with this Corporation in accordance with 
its regulations as from time to time pro- 
mulgated and in effect; and all claims not 
proved and established to the satisfaction 
of the Corporation; the Corporation reserv- 
ing the right to except from the protec- 
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tion authorized by the Act such other 
classes of property as it shall deem ad- 
visable. 


Be It Resolved Further, That 

A. All property insured against war risks by in- 
surers other than this Corporation be, and the same 
is excepted from protection under the said Act in 
any amount greater than the excess of the fair cash 
value of such property over and above the amount 
of such other insurance, whether collectible or not. 

B. Works of art, antiques, stamp and coin col- 
lections, manuscripts, books and printed publica- 
tion more than 50 years old, models, curiosities, and 
objects of historical or scientific interest owned by 
commercial dealers, cultural institutions or persons 
who keep the same open for public display, are 
excepted from protection under the said Act other- 
wise than in an amount not exceeding $25,000 for 
anyone article of any of the classes in this paragraph 
‘‘B’’ described, as well as conditionally excepted 
from protection as provided in paragraph ‘‘1” of 
this resolution. 

C. Furs, jewelry, works of art, antiques, stamp 
and coin collections, manuscripts, books and printed 
publications more than 50 years old, models, curiosi- 
ties, and objects of historical or scientific interest, 
when privately owned and not open for public dis- 
play, are excepted from protection under the said 
Act otherwise than in an amount not exceeding 
$5,000 for any one article of any of the classes in 
this paragraph ‘‘C”’ described, and not exceeding a 
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total of $10,000 for any one interest with respect 
to any or all of the aforementioned classes of prop- 
erty wherever located, as well as conditionally ex- 
eepted from protection as provided in paragraph 
**1”’ of this resolution. 

D. Records, accounts, plans, drawings and for- 
mulae are excepted from protection under the said 
Act otherwise than in an amount not exceeding 
$10,000 for any one film, copy, record, account, plan, 
drawing or formula, as well as conditionally ex- 
cepted from protection to the extent provided in 
paragraph ‘‘1”’ of this resolution. 

E. Pleasure water-craft while laid up afloat or 
ashore and pleasure aircraft are excepted from pro- 
tection under the said Act otherwise than in an 
amount not exceeding $10,000 for any one eraft, 
as well as conditionally excepted from protection 
as provided in paragraph ‘‘1’’ of this resolution. 


The foregoing resolution was duly adopted by the 
Executive Committee of War Damage Corporation 
on October 2, 1944. 


Secretary. 
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DEFENDANT’S EXHIBIT C 
WDC Form No. 1, July, 1942. No... 
War Damage Corporation 
(A corporation created by Reconstruction Finance 
Corporation pursuant to Section 5d of the 
Reconstruction Finance Corporation Act, as 
amended, herein called the ‘‘Corporation.’’) 
Washington, D. C. 

[Stamped]: Specimen. 

Hssiied tO... ae (herein called the ‘‘ Insured’’) 

Mail address :............ 


In Consideration of the payment of the premium, 

the Corporation agrees to indemnify the Insured, 
and legal representatives, against direct physical 
loss of or damage to the property described in the 
attached application which may result from Enemy 
Attack Including Any Action Taken by the Mili- 
tary, Naval-or Air Forces of the United States in 
Resisting Enemy Attack. 
_ ‘This insurance shall take effect on the effective 
date herein stated, at noon, standard time, at the 
place where the property is located, and shall termi- 
nate twelve months thereafter, at the same hour. 

The representations, terms and conditions of the 
application attached hereto shall be a part of this 
policy, and, except as otherwise herein provided, 
this policy shall cover the property deseribed in the 
application, for the amounts therein stated, while 
located at the place(s) stated in the application, but 
not elsewhere. 
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Assigninent of this policy shall not be valid except 
with the written consent of the Corporation. 

The provisions printed on the following pages are 
made a part of this policy, and this pvlicy shall 
also be subject to such other provisions, stipulations 
and agreements as may be added hereto, over the 
signature of a duly authorized Fiduciary Agent. 

In Witness Whereof, the Corporation has exe- 
euted this policy, but this policy shall not be valid 
unless countersigned by a duly authorized Fiduciary 
Agent of the Corporation. 


WAR DAMAGE CORPORATION, 
/s/ N. L. CLAYTON, 


President. 
Attest: 
A. T. HOBSON, 
Secretary. 
Countersigned this........ day Ol... Oe... 


ee ee ee ee ee ed 9 


(Authorized Fiduciary Agent) 


Amount of Loss 


The amount of loss shall not exceed the actual 
eash value of the property nor the interest of the 
Insured therein at the time of loss, nor the amount 
it would cost to repair or replace the property with 
material of like kind and quality within a reasonable 
time after the loss. No allowance shall be made for 
compensation for loss of use, loss of profits, loss 
resulting from delay or deterioration, loss or im- 
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pairment of market, cessation of work, fixation of 
price or value, interruption of business or manu- 
facture or occupancy, or for consequential loss. No 
allowance shall be made for any increased cost of 
repair or reconstruction by reason of any ordinance 
or law regulating construction, use or repair. 


Concealment or Fraud: 

This policy shall be void if, whether before or 
after a loss, the Insured has wilfully concealed or 
misrepresented any material fact or circumstance 
concerning this msurance or the subject thereof, 
or the interest of the Insured therein, or in case 
of any fraud o1 false swearing by the Insured re- 
lating thereto. 


Property Excluded: 

Unless specifically provided in writing hereon, 
this policy shall not cover accounts, bills, currency, 
deeds, evidences of debt, securities, money, bullion, 
stamps, furs, Jewelry, precious and semi-precious 
stones, works of art, statuary, paintings, pictures, 
etchings, antiques, stamp and coin collections, manu- 
scripts, books and printed publications more than 
50 years old, models, curiosities, objects of historical 
or scientific interest, pleasure water-craft, pleasure 
aircraft, standing timber, growing crops, orchards, 
or any real property which is not a part of a struc- 
ture or building. 


Premium: 


The premium required by the regulations of the 
Corporation shall be paid in full prior to the effee- 
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tive date. If a check is tendered in payment of 
premium and such check is not honored upon pres- 
entation for the full amount thereof, this policy 
shall be void. 


Perils Not Covered: 


The Corporation shall not be liable for loss caused 
directly or indirectly by: 

(a) blackout; burglary, robbery, theft, larceny, 
pillage or looting, sabotage, vandalism or malicious 
mischief ; or 

(b) neglect of the Insured to use all reasonable 
means to save and preserve the property after dam- 
age resulting from the perils herein covered. 


Pro Rata Distribution: 


If any item of insurance covers blanket in or on 
more than one building, structure or place, the 
amount of insurance under such item shall attach 
in or on each building, structure or place in that 
proportion which the value of the property in or 
on each said building, structure or place shall bear 
to the value of all of the property covered by such 
blanket item. 

This pro rata distribution clause shall not apply 
if this policy is subject to 90 per cent or 100 per cent 
coinsurance. 


Coinsurance: 


The Corporation shall not be liable for a greater 
proportion of any loss than the amount of insurance 
under this policy bears to the stipulated percentage 
of the actual cash value of the property deseribed in 
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the appheation at the time when such loss occurs. 
The stipulated percentage shall be the percentage 
of coinsurance stated in the application. If the 
elaim for loss is both less than $10,000 and less 
than 2 per cent of the total amount of insurance 
upon the property described in the application, at 
the time such loss occurs, no special inventory or 
appraisal of the undamaged property shall be re- 
quired, and if the property described in the appli- 
cation consists of two or more items, the provisions 
of this paragraph shall apply to each item sep- 
arately. 

The provisions of this coinsurance clause shall 
not apply to dwellings comprising less than five 
family units, nor to farm properties. 


Other Insurance : 

‘If there is any other insurance covering the prop- 
erty insured hereunder, whether prior to, subsequent 
to, or simultaneous with this insurance, which in 
the absence of this insurance would cover the loss 
or damage hereby covered, then the Corporation 
Shall not be lable hereunder for more than the 
excess over and above such other insurance. 


Mortgage or Other Interests: 

If the application provides that loss hereunder 
shall be payable in whole or in part to a payee other 
than the Insured, and the Insured fails to render 
proof of loss within the time required by this policy, 
such payee shall, upon notice, as 1f named as the 
Insured herein, render proof of loss as herein speci- 
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fied within sixty days thereafter, and shall be sub- 
ject to the provisions hereof as to examination 
under oath, appraisal, time of payment, and bring- 
ing suit. 

Cancellation : 

This policy may be cancelled upon the request of 
the Insured and surrender of this pohey, only in 
ease of change in ownership of the property, or in 
the Insured’s interest therein. If this policy be 
issued in violation of the regulations of the Cor- 
poration in effect at the time of issuance, this policy 
may be cancelled by the Corporation by delivering 
or mailing five days’ written notice to the Insured, 
and to the loss payee, if any, at the address given 
in the application. In the event of cancellation, 
the net premium shall be prorated and returned in 
conformity with the regulations of the Corporation. 


Requirements in Case of Loss: 


In the event of loss, the Insured shall give im- 
mediate written notice to the Corporation, furnish 
a complete inventory of the destroyed, damaged and 
undamaged property, stating the quantity, cost and 
actual cash value of each article and the amount 
claimed thereon, and file with the Corporation a 
proof of loss within 60 days after the loss, unless 
such time is extended by the Corporation in writing. 
Such proof of loss, signed and sworn to by the 
Insured, shall state the Insured’s knowledge and 
belief as to the time and origin of the loss, the inter- 
est of the Insured and all others in the property, 
the actual cash value of each item thereof and the 
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amount of loss thercto, and all contracts of Insurance 
coveting any of such property. If required, the 
Insured shall furnish verified plans and specifica- 
tions of any buildings, fixtures or machinery de- 
stroyed or damaged; as often as may be required, 
exhibit to any person designated by the Corporation 
all that remains of any property herein covered; 
submit to examination under oath by any person 
named by the Corporation and subscribe the same; 
and, as often as may be required, produce for exami- 
nation all books of account, bills, invoices and other 
vouchers, or certified copies thereof, if originals be 
lost, at such reasonable time and place as may be 
designated by the Corporation, and permit extracts 
and copies thereof to be made. 

Appraisal: 

In case the Insured and the Corporation fail to 
agree as to the actual cash value or the amount of 
loss, then, on the written demand of either, each 
shall select competent and disinterested appraiser 
and notify the other of the appraiser selected within 
twenty days after such demand. The appraisers 
shall first select a competent and disinterested um- 
pire, and, in the event of their failure within fifteen 
days to agree upon such umpire, then, on request 
of the Insured or the Corporation, such umpire 
shall be selected by a Judge of a Federal Court of 
the district in which the property is located. ‘The 
appraisers shall then appraise the loss, stating sep- 
arately actual cash value and loss to each item; and, 
failing to agree, shall submit their differences, only, 
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to the umpire. An award in writing, so itemized, 
of any two when filed with the Corporation shall 
determine the amount of actual cash value and loss. 
Each appraiser shall be paid by the party selecting 
him and the expenses of appraisal and the umpire 
shall be paid by the parties equally. 


Corporation’s Options: 

It shall be optional with the Corporation to take 
all or any part of the property at the agreed value, 
and also to repair, rebuild, or replace the property 
destroyed or damaged with other of like kind and 
quality within a reasonable time on giving notice 
of its intention so to do within thirty days after the 
receipt of the proof of loss; but there can be no 
abandonment to the Corporation of any property. 


Payment of Loss: 


Any loss shall be payable sixty days after proof 
of loss, as herein provided, is received by the Cor- 
poration and ascertainment of the loss is made 
either by agreement between the Insured, mortgagee 
or loss payee, if any, and the Corporation, expressed 
in writing, or by the filing with the Corporation of 
an award as herein provided, and if the loss shall 
be payable to a payee other than the Insured, the 
amount of any loss shall be payable to such payee 
as interest may appear. 


Suit: 
No suit or action for recovery of any claim shall 


be sustainable in any court of law or equity unless 
all the requirements of this policy shall have been 
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complied with, or unless conimenced within twelve 
months after the date of loss. 
Subrogation: 

The Corporation may require from the Insured an 
assigninent of all right of recovery against any 
party for loss to the extent that payment therefor 
is made by the Corporation. 

Waiver: 

No permission affecting this insurance shall exist, 
or waiver of any provision be valid, unless granted 
herein or expressed in writing added hereto. No 
provision, stipulation or forfeiture shall be held to 
be waived by any requirements or proceeding on the 
part of the Corporation relating to appraisal or to 
any examination provided for herein. 


Extension of Time: 


If the Insured is unable to comply with any of 
the provisions of this policy applicable to a loss 
because of enemy action, occupation or control, the 
Insured’s right of recovery shall not be prejudiced, 
provided the Insured shall comply with such pro- 
visions within a reasonable time after the Insured 
becomes able to do so, but in no event later than six 
months thereafter. 
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DEFENDANT'S EXHIBIT D 
[Copy] 
Release. RIC-1718 
The Secretary of Commerce 
Washington 
December 30, 1942. 

Jesse Jones, Secretary of Commerce, today an- 
nounced that War Damage Corporation will investi- 
gate claims for loss of property in transit between 
any points located in the United States, and the 
Canal Zone, and the Territories and possessions of 
the United States with the exception of the Philip- 
pine Islands. All claims for loss of property in 
transit between such points which resulted directly 
from enemy attack between December 6, 1941, and 
July 1, 1942, should be filed with the Washington 
office of War Damage Corporation on or before 
February 1, 1948. Investigation of such claims will 
be conducted in accordance with the provisions of 
Section 5¢ of the Reconstruction Finance Corpora- 
tion Act, as amended. 

All claimants are notified that, notwithstanding 
the investigation, War Damage Corporation resel'ves 
the right, in accordance with the statute and the 
regulations issued thereunder, to determine whether 
or not the Corporation is liable. 

[Endorsed]: Filed Nov. 12, 1946. [20] 


[Title of District Court and Cause. ] 
STIPULATION AMENDING ANSWER 
It Is Hereby Stipulated, by the parties hereto 
through their respective counsel, that defendant’s 
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Answer filed in the above-entitled court, November 
12, 1946, be deemed amended in the following re- 
spects: 

1. In the Third Separate and Affirmative Defense 
appearing on pages five and six of the said Answer, 
the word ‘District’? is inserted before the word 
‘““Courts’’ on line 1, page 6. The Third Separate 
and Affirmative Defense is to read as follows: 

“The court is without jurisdiction in the 
matter because jurisdiction of the action 
pleaded has not been given to the District 
Courts. ”’ 


2. The last seven words of the Fifth Separate 
and Affirmative Defense, to wit: 

‘¢ | . War risk insurance protection offered by 
it’? [21] which appears on page 7, line 7 of said 
Answer, is stricken and in fieu thereof, the words 
‘“¢ |. protection by War Damage Corporation”’ is 
substituted, so that the last clause of the Fifth Sep- 
arate and Affirmative Defense, starting with the 
semicolon on page 7, line 3, reads: 

‘‘, . that under and pursuant to the pro- 
visions of its ‘‘Regulation A’’ and in accord- 
ance with its established administrative practice 
defendant did exclude and except the loss re- 
ferred to in the Complaint from the protection 
by the War Damage Corporation.’’ 


3. The words ‘‘subsequent to’? appearing on 
line 1, page 9, in the Eighth Separate and Affirma- 
tive Defense of said Answer, are stricken and in 
lieu thereof the word ‘‘between”’ is substituted so 
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that the first clause of said Highth Scparate and 
Affirmative Defense reads as follows: 
‘“That pursuant to Section dg of the Recon- 
struction Finance <orporation Act as added by 
the act of March 27, 1942, Ch. 198, Sec. 2, 56 
Stat. 175, Tithe 15 U.S.C.A., Sec. 606b-2, and 
the authorized and established administrative 
practice of defendant, all losses sustained be- 
tween Deceinber 6, 1941, and a date determined 
by the Secretary of Commerce, to wit, July 1, 
1942, for which the defendant was and is author- 
ized to give any protection, were and are ad- 
justed as if defendant’s policy of insurance 
(W.D.C. Form No. 1) were in fact in force at 
the time of such loss and were in fact issued 
forisueh loss; .. .’’ 


The above-mentioned amendments to defendant’s 
Answer shall be considered as effective with the 
filing of this stipulation. 


Dated January 15th, 1947. 


LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff. 
ALLAN EH. CHARLES, 
EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON & 
CHARLES, 
Attorneys for Defendant, 
War Damage Corporation. 


[Endorsed]: Filed Jan. 16, 1947. [22] 
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STIPULATION 
It is hereby Stipulated and Agreed by and be- 
tween the plaintiff and defendant, through their 
respective counsel, that at the time of her loss, the 
fair cash market value of the SS Lahaina was Six 
Hundred Fifteen Thousand Dollars ($615,000). 
This stipulation 1s made subject to the objections 
by defendant that market value of the SS Lahaina 
is irrelevant, immaterial and not the measure of 
plaintiff’s recovery, if any, herein, and said objec- 
tions, and all of the defenses set forth in its answer 
on file herein, are hereby expressly reserved by de- 
fendant. 
LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff. 
ALLAN E. CHARLES, 
EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON, & 
CHARLES, 
Attorneys for Defendant. 


[Endorsed]: Filed April 30, 1947. [25] 
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STIPULATION 
It is hereby Stipulated and Agreed by and _ be- 
tween the parties to the above-entitled action that 
plaintiff, Matson Navigation Company, had no war 
risk insurance of any kind covering the loss of the 
SS Lahaina when said vessel was sunk and became 
a total loss as a result of enemy attack on December 
11 and 12, 1941. The term, ‘‘war risk insurance”’ 
as used herein does not refer to the claim for such 
loss asserted in the within action. 
LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff. 
ALLAN E. CHARLES, 
EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON, 
ADAMS & CHARLES, 
Attorneys for Defendant. 


[Endorsed]: Filed April 30, 1947. [26] 


[Title of District Court and Cause. | 


STIPULATION 


It is hereby Stipulated and Agreed by and _ be- 
tween the parties to the above-entitled action that 
the annexed Exhibit ‘‘A”’ is a true copy of page 3 
of that certain unofficial publication know as ‘The 
New York Journal of Commerce’’ in the issue of 
said publication for December 31, 1942, in which 
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appears the article under the headline *‘WDC to 
Consider Claims for Losses.” 

It is further Stipulated and Agreed that at the 
time of said issue, namely, December 31, 1942, plain- 
tiff, Matson Navigation Company, was a subscriber 
to said “The New York Journal of Commerce’’ for 
delivery of the same at each of the following ad- 
dress: [27] 

215 Market Street, San Francisco, California 
30 Rockefeller Plaza, New York, New York 
913-914 Southern Building, Washington, D. C. 
480 Main Street, San Francisco, California 


It is further Stipulated and Agreed that said 
plaintiff reserves all objections to the admissibility 
of said facts stipulated to as above in case the said 
defendant should offer said facts in evidence at the 
trial or hearing of said cause. 

LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff. 
ALLAN E. CHARLES, 
EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON & 
CHARLES, 
Attorneys for Defendant. 
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EXHIBIT A 


The Journal of Commerce and Commercial, 
New York, Thursday, December 31, 1942 


WDC TO CONSIDER CLAIMS FOR LOSSES 


Limited to Those Caused by Enemy Action on 
on Routes to Canal Zone, Territories 


(Bureau of Journal of Commerce) 

Washington. Dec. 30.—War Damage Corpora- 
tion is prepared to look into claims for the loss of 
property through enemy action between any points 
in the United States and the Canal Zone and, with 
the exception of the Philippines, in any of the ter- 
ritories and possessions of the United States, Secre- 
tary of Commerce Jesse Jones announced today. 

Secretary Jones set February 1 as the deadline 
for filing of all claims for loss of property in tran- 
sit between those points which resulted directly 
from enemy attach between December 6, 1941, and 
July 1, 1942. Mr. Jones said that investigation of 
such claims would be conducted in accordance with 
provisions of Section 5G of the Reconstruction 
Finance Corporation Act, and that all claimants 
had been notified that, notwithstanding the investi- 
gation, WDC would reserve the right to determine 
whether or not it is liable in each case. Asked for a 
definition of a ‘‘direct enemy attack’? in determin- 
ing WDC liability, a spokesman for the corporation 
said today that a cargo of oil, lost through torpedo- 
ing, would be considered a valid case, but that a 
cargo lost through enemy sabotage would not. 


[Endorsed]: Filed April 30, 1948. [80] 


G4 Matson Navigation Company 
In the United States District Court for the North- 
ern Distict of California, Southern Division 
No. 24575-G. 
MATSON NAVIGATION COMPANY, 


a corporation, 


Plaintiff, 
VS. 
WAR DAMAGE CORPORATION, a corporation, 
Defendant. 


Lyman Henry, Kent A. Sawyer, Hall, Henry & 
Oliver, 215 Market Street, San Francisco, Calif., 
Attorneys for Plaintiff. 

Allan KE. Charles, Edward D. Ransom, Lillick, 
Geary, Olson, Adams & Charles, 311 California 
Street, San Francisco, Calif., Attorneys for De- 
fendant. 

OPINION 
Goodman, District Judge. 


While en route from the Hawaiian Islands to Con- 
tinental United States on or about December 11, 
1941, plaintiff Matson Navigation Company’s 
steamship Lahaina was attacked and sunk by a 
Japanese submarine. By this suit, filed March [33] 
22, 1945, plaintiff seeks to recover from the defend- 
ant War Damage Corporation, the value of the 
steamship, which, the parties agree, is the sum of 
$615,000. Right of recovery is claimed under an 
amendment to the Reconstruction Finance Corpora- 
tion Act which on March 27, 1942, somewhat over 
three months after commencement of hostilities be- 
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tween the United States and Japan, became law. 
(15 USC 606b-2; 56 Stat. 175, Sec. 5 g.) By the 
terms of this amendatory statute, defendant was 
authorized to provide, not later than July 1, 1942 
insurance protection against loss or damage to 
property as a result of enemy attack, subject to such 
general exceptions as defendant, with the approval 
of the Secretary of Commerce might deem advis- 
able, upon the payment of premiums or charges 
which defendant, also with the approval of the 
Secretary of Commerce, might fix. So far as here 
pertinent, the statute also provided that such insur- 
ance protection should apply only to property situ- 
ated in the United States, the Philippine Islands, 
the Canal Zone, territories and possessions of the 
United States and such other places as the Presi- 
dent might determine to be under the dominion or 
control of the United States and also to such ‘‘prop- 
erty in transit’’ between any of the localities desig- 
nated. 

Recognizing that protection should be afforded 
to those whose property might be lost or damaged 
in the interval between the declaration of war 
against Japan and the date when the defendant 
would become an operating and functioning entity, 
Congress further provided in this statute that losses 
occurring during such interim should be compen- 
sated by the defendant without any contract of in- 
surance, payment of premium or other charge, im 
the same manner as if there were insurance contract 
coverage. The full text of § 606 b2 is set out in an 
appendix hereto. [34] 
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Three years later, to wit, on December 29, 1944, 
the plaintiff presented its claim to the defendant 
for the value of the Lahaina. On January 19, 1945 
the claini was denied upon the ground that the stat- 
utory provisions regarding property in_ transit 
were not interpreted by defendant as intended to 
have application to vessels in transit. 

The primary question squarely posed in this liti- 
gation therefore is: whether the act of the defend- 
ant corporation in excepting vessels in transit from 
insurance coverage was a proper interpretation of 
the statute; or put in another way, was the vessel 
Lahaina the kind or type of ‘‘property in transit”’ 
entitled to protection under the terms of the statute 
during the interval between the declaration of hos- 
tilities between the United States and Japan and 
the effective date of the commencement of function- 
ing by the defendant corporation. ! 

No such question has been heretofore decided by 
the courts of the United States. 

‘The testimony of so-called experts in the insur- 
ance field was produced at the trial concerning the 
meaning of the words ‘‘property in transit.’’ The 
Court is of the opinion that this testimony is of 
little, if any, value in determining the extent and 
meaning of the coverage which Congress provided 
for in this statute. The meaning of the statutory 


Tf defendant’s interpretation of the statute was 
correct it obviously acted properly in denying 
plaintiff’s claim and the issue as to the scope of its 
statutory power to make general exceptions from 
coverage of certain property becomes irrelevant. 
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language must be resolved against the background 
of the history of and the circumstances impelling 
the legislation as well as from what may be gleaned 
from the [35] Congressional proceedings.? ‘These 
accepted guides to statutory interpretation reveal 
the following: 

After Pearl Harbor, fear of enemy bombing 
along the Coasts of Continental Umited States was 
widespread. Owners of property there situated 
found themselves uninsured against loss due to 
enemy attack and unable to provide themselves with 
insurance of that type through private insurance 
companies. This tended to undermine morale and 
affect the maximum production essential to success- 
ful warfare.2 To allay the fears of such persons, 
and believing it in the public interest to act quickly 
as well as within his power so to do, Federal Loan 
Administrator Jesse H. Jones publicly announced 
by press release dated December 13, 1941, future 
governmental extension, (through a_ corporate 
instrumentality of the Reconstruction Finance Cor- 
poration, finally denominated ‘‘War Damage Cor- 
poration’’) of reasonable financial protection to 
owners of property in the Continental United 
States against enemy attack, without charge but 


2Several special defenses have been urged by de- 
fendant, but it is clear to the court that the issue 
presented can and therefore should be squarely 
determined from the meaning of the legislative 
language itself. 


3Senate Report No. 1012 accompanying 8.2198, 
p. 2 
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with certain exceptions and reservations. By a 
later press release on December 22, 1941, Max. Jones 
publicly announced the extension of similar protec- 
tion to owners of property in Alaska, Hawaii, Phil- 
ippine Islands, Puerto Rico and the Virgin Islands. 
Soon thereafter Senate Bill 2198, sponsored by 
Mr. Jones, was introduced in Congress. This bill 
almed to put the Legislative stamp of approval 
upon and to provide the means for a government 
program of reasonable war risk protection [36] to 
those owners of property in the United States and 
its territories and possessions, who were unable to 
find that protection through private sources. 
Hearings on the proposed legislation were first 
held in January 1942 before the Senate Committee 
on Banking and Currency. The foregoing reasons 
for and general objectives of the legislation were 
there explained by Mr. Jones.4 The proposed legis- 
lation, as so stated by him, did not contemplate pro- 
vision for maritime insurance, and was prospective 
in operation. At these hearings also appeared the 
Honorables Samuel W. King and Anthony H. Di- 
mond, Delegates respectively from Hawaii and 
Alaska. Each urged amendment of the bill to ex- 
tend war risk protection to goods in transit between 
the United States and the Territory each repre- 
sented. Their proposal was motivated by the almost 
complete dependency of these territories on water: 
borne commerce with the United States. The Dele- 
gates explained that following Pearl Harbor, 
commercial rates on cargo war risk Insurance had 


4Senate Committee Hearings, p. 6, 7, 9, 10, 11. 
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increased prohibitively and to the extent of seriously 
threatening the economy of the Territories unless 
relief were afforded and that since such insurance 
could not be obtained from the Maritime Commis- 
sion, such property should receive the benefits of the 
legislation under consideration.’ [37] 

The Hawaiian Delegate further proposed to make 
the bill retroactive to December 7, 1941, to cover the 
Pearl Harbor losses,—these losses having occurred 
before protection was for the first time promised 
by the press release of December 13, 1941. 

After the Territorial Delegates had presented 
their case, Senator Clark of Idaho proposed an 
amendment to extend protection to property situ- 
ated in ‘‘or in transit between’’ the United States 


and the described Territories and possessions.®° The 


SSenate Committee Hearings, p. 25, 27, 28, 29, 31, 
Be eer 


As to the availability of marine war risk insur- 
ance under the then provisions of the Merchant 
Marine Act, 1936, as amended 1940 (54 Stat. 689), 
the situation, as represented, was this: The Mari- 
time Commission by such Act was empowered to 
issue such insurance only on American vessels and 
their cargoes. Since shippers of cargo could not 
determine in advance the type of vessel in which 
the same would be transported, the practical result 
was that while insurance on American hulls could 
be and was made available by the Maritime Com- 
mission under the Act, cargoes, except in a very 
limited way, were unprotected. Senate Committee 
Hearings p. 97, 99; See also House Committee 
Hearings on 8.2198, p. 41, 42. 


6Senate Committee Hearings, p. 73, 74. 
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discussion which followed is persuasive that all par- 
ticipants In the same were agreed that while such 
in-transit cargo needed and should have the protec- 
tion sought by the Hawaiian and Alaskan Delegates, 
nevertheless the proposed bill should not extend its 
coverage to any maritime war risks if insurance 
therefor was obtainable through the Maritime Com- 
mission or otherwise.’ 

Following assurance by Mr. Jones that in the ad- 
ministration of the proposed law, marine protection 
thereunder would be limited to cases where the 
Maritime Commission was powerless to act, the 
substance of the Clark ‘“‘property in transit’’ 
amendment was adopted.? The bill, however, as re- 
ported by the Senate Committee, (S. Report 1012) 
was not retroactively effective. It contemplated a 
plan of insurance covering only future risks com- 
pensable through the War Damage Corporation, 
and based on contract and premium charges as to 
coverages exceeding a specified minimum amount. 

On February 3, 1942, after discussion and debate, 
the bill with Senate Committee amendments was 
passed in the [38] Senate. (88 Cong.Rec. 986-999). 
During the discussion preceding its passage, Sena- 
tor Maloney, speaking on behalf of Mr. Wagner, 
Senate sponsor of the bill, pointed out that the 
coverage originally contemplated thereby had been 
extended by the ‘‘property in transit”? clause, not 
only to “the cargo of the vessel itself’’ but also to 


TSenate Committee Hearings, p. 97, 98, 99. 
sSenate Committee Hearings, p. 99, 100. 
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‘the personal effects of people traveling on such 
vessels.’"? Coverage of vessels themselves however, 
was nowhere indicated in these discussions. 

On February 2, 1942, Senate Bill 2198 as reported 
out of the Senate Committee came before the House 
Committee on Banking and Currency. Mr. Jones 
again stated the general reasons for and objectives 
of the bill, explaining that under Senate Committee 
Amendments, goods in transit would be covered only 
when insurance could not be obtained from the 
Maritime Commission, but that in his opinion the 
vessels themselves would not be covered.!® 

There was general accord with the view as ex- 
pressed in the Senate Committee that Marine War 
Risk insurance should not be an objective of this 
bill, and, further that it should more specifically so 
state. The following House Committee Amend- 
ment was therefore agreed to: ‘‘That such protec- 
tion shall not be extended to property in transit 
upon which the United States Maritime Commission 
is authorized to provide marine war risk insur- 
ance.’’!2 [39] 


988 Cong. Ree. p. 989-990. 
*0House Committee Hearings, p. 18, 21, 22. 


‘House Committee Hearings, p. 44-47. 


!2House Committee Hearings, p. 88, 93. 

It is apparent from the Committee discussions 
that what prompted this specificity of language was 
a lack of certainty on the members’ part with re- 
spect to the exact scope of the Merchant Marine 
Act, and a desire not to duplicate any of the func- 
tions there delegated to the United States Maritime 
Commission. 
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The House Committee was, however, also of the 
opinion that since neither the Pearl Harbor losses of 
December 7, 1941, nor the in-transit cargo losses 
suffered before the public announcement of cover- 
age, of December 13, 1941, were within the purview 
of that announced coverage, such losses, if not 
otherwise compensable, should as well receive the 
benefits of the proposed bill.’ It was therefore 
agreed that coverage should be extended not only 
to the defined losses which may result from enemy 
attack, but also to those which ‘‘may have hereto- 
fore resulted,’’ so that all persons without oppor- 
tunity of having obtained war risk insurance on 
such past losses would be protected until a govern- 
ment created insurance plan was worked out. ‘To 
fully accomplish this purpose, a further committee 
amendment was adopted to thus extend coverage of 
the. bill without premium charge for the period 
from December 7, 1941 to a date fixed by the Fed- 
eral Loan Administrator not later, however, than 
July 1, 194216 (the bill having already been 
amended to provide for future coverage on a con- 
tract and premium paying basis). Chairman Stea- 
gall explained during Committee discussion that the 
bill with these amendments would cover goods in 
transit lost by enemy action from and after Decem- 
ber 7, 1941 subject, however, to the proviso limiting 


BHouse Committee Hearings, p. 80-81. 
4H[ouse Committee Hearings, p. 82. 
SHouse Committee Hearings, p. 84. 


16House Committee Hearings, p. 94. 
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such coverage to property in transit upon which the 
United States Maritime Commission was not au- 
thorized to provide similar coverage!” <As_ so 
amended, Senate Bill 2198 was reported to the 
House on [40] February 6, 1942,!®§ (88 Cong. Ree. 
1154) and was passed on March 2, 1942. (88 Cong. 
Ree. 1921). 

During the discussion preceding the bill’s passage 
in the House!? inquiry was made whether the gov- 
ernment was ‘‘taking a direct loss in all of the tor- 
pedoings of cargoes and oil tankers and things like 
that . .”’ Myr. Bland, referring to H.R. 6554 to 
amend the Merchant Marine Act of 1940, replied 
that ‘‘things like that are being taken care of under 
the war-insurance bill, which was extended today. 
I have just put into the basket a report on the 
amendment to that bill, which covered every phase 
of the marine liability and risk.’’? (88 Cong. Ree. 
1903.) 

After Senate disagreement with the House 
Amendments, the bill went to a Committee of Con- 
ference. The Conference Report (House Report 
No. 1907) retained the House Amendments. The 


'7House Committee Hearings, p. 93. 


18Ffouse Report No. 1752. 

On the same day, H.R. 6554 sponsored by Mr. 
Bland was introduced. This bill was designed to 
enlarge the scope of the Merchant Marine Act of 
1940, and would permit of the issuance of insurance 
by the Maritime Commission on substantially every 
type of Marine war risk. 


1988 Cong. Ree. 1901-1921. 
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only conference change here significant was the 
House Amendment, revised in Conference to read 
as follows: ‘‘Provided, That such protection shall 
not be appheable after the date determined by the 
Secretary of Commerce under this subsection to 
property in transit upon which the United States 
Maritime Commission is authorized to provide 
marine war risk Insurance.’’20 

The conference Report did not explain the reason 
for this change nor was the same later discussed in 
either [41] Senate or House.2! In the House diseus- 
sion of the Report just prior to the bill’s passage, 
Mr. Steagall did answer affirmatively the question 
whether the ‘‘sinkings’’ taking place would be 
covered during the free protection period. (88 
Cong. Rec. 2699) Coverage of ‘‘sinkings’’ during 
that period was again later mentioned with refer- 
ence to the advisability, in view of their increased 
number, of covering losses arising from such sink- 
ings without premiiun requirements. (88 Cong. Ree. 
2701) Certain statements on the floor of Congress 
might be pointed out as indicative of a difference in 
understanding on the part of individual Congres- 
sional members as to the true meaning ascribable 


20'he bill as reported by the Conference Commit- 
tee, became law on March 17, 1942. (56 Stat. 174.) 


21The most reasonable explanation for this change 
would seem to be that the legislators felt that by 
July 1, 1942, if not earlicr, the Merchant Marine 
Act would have been so effectively amended to 
cover all maritime risks as to permit of the desired 
withdrawal of the War Damage Corporation from 
any field of maritime activity. 
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to the phrase ‘‘property in transit’’ or the purpose 
of its insertion in the bill by Senate Committee 
Amendment.22 

But nowhere throughout the proceedings in Con- 
gress or in Committee is there any statement or dis- 
cussion indicating a conscious Congressional intent 
to extend the scope of the phrase beyond that orig- 
inally contemplated. 

The entire history of the legislation, viewed in 
the background of its origin and objectives, con- 
vincingly exhibits a general Congressional intent to 
extend reasonable free government protection 
against loss from enemy attack, to property in the 
United States, its territories and possessions, and 
to goods undergoing transportation between these 


' points,—until a system of paid insurance contem- 


plated thereby had been put in operation; and to 
thereafter extend similar protection under contract 
of insurance with premium [42] payment, except 
as to goods in transit insurable by the United States 
Maritime Commission. Coverage at any time by the 
War Damage Corporation, of the vehicle of mari- 
time transportation,—the vessel itself,—was never 
within the contemplation of Congress. 

The gist of all discussions, whether in Committee 
or on the floor of Congress, from the time of Mr. 
Jones’ first public announcement to the date of 
passage of the Act, concerned the intent to protect 
cargoes in transit which were not insurable by the 


22See statements on p. 28 of plaintiff’s Opening 
Brief. 
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‘Maritime Commission and insurable otherwise only 
through private sources at prohibitive costs. 

It is true, as pointed out by plaintiff, that there 
was reference to ‘‘ships”’ and to ‘‘sinkings’’ on the 
floor of Congress during diseussions preceding pass- 
age of the Act. But such method of ascertaining in- 
tent is specious. An isolated question and answer 
become misleading if not fairly set into the whole 
picture. Thus in the House discussions, asked 
whether cargoes and ships on the high seas were to 


to be covered, the response made consecutivelv by 


each of the two different House sponsors of both the 


Act here involved and the amendments to enlarge 
the scope of the Merchant Marine Act was in the 
affirmative. (88 Cong. Rec. 1903.) 

Congress was engaged between January and 
April 1942 with a comprehensive and overall plan 
of insurance protecting property on land and sea. 
‘This Act.and Amendments to the Merchant Marine 
Act were the instrumentalities discussed to accomp- 
lish this objective. Each was intended to take care 
of different risks, Hence it is that discussions in 
Congress must be related severally to the proposed 
statutes. 5 
7 Plaintiff entirely misconceives the function of the 
defendant as intended by Congress. Defendant’s 
funetion as originally conceived was to insure resi- 
dents of the Continental [43] United States against 
dainage to their property from bombing. Hundreds 
of thousands of policies were thereafter issued to 
residents of Continental United States. The corpo- 
ration still has in its treasury over $200,000,000 col- 
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lected in premiums in performing this service. ‘The 
defendant corporation was never proposed to have 
anything to do with the sea. This was in the field of 
the Maritime Commission. The defendant only 
‘“put to sea’’ beeause of the needs of Hawaii and 
Alaska—to enable these territories to receive the 
goods needed to carry on during the stress of the 
great emergency and only to the extent of protecting 
cargoes en route either way not insurable by the 
Maritime Commission. Ships were otherwise 
covered. 


Judgment for defendant. 
Dated: November 17, 1947. [44] 


Appendix 
Title 15 USCA See. 606 b-2 


(2) The Reconstruction Finance Corporation is 
hereby directed to continue to supply funds to the 
War Damage Corporation, a corporation created 
pursuant to sections 606 b and 606 j of this title; 
and the amount of notes, bonds, debentures, and 
other such obligations which the Reconstruction 
Finance Corporation is authorized to issue and to 
have outstanding at any one time under existing 
law is hereby increased by an amount sufficient to 
carry out the provisions of this subsection. Such 
funds shall be supplied only upon the request of the 
Secretary of Commerce, with the approval of the 
‘President, and the aggregate amount of the funds 
so supplied shall not exeeed $1,000,000,000. The 
Reconstruction Finanee Corporation is authorized 
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to and shall empower the War Damage Corporation 
to use its funds to provide, through insurance, rein- 
surance, or otherwise, reasonable protection against 
loss of or damage to property, real and personal, 
which may result from enemy attack (neluding 
any action taken by the military, naval, or air forces 
of the United States in resisting enemy attack), 
with such general exceptions as the War Damage 
Corporation, with the approval of the Secretary of 
Commerce, may deem advisable. Such protection 
shall be made available through the War Damage 
Corporation on and after a date to be determined 
and published by the Secretary of Commerce which 
shall not be later than July 1, 1942, upon the pay- 
ment of such premium or other charge, and subject 
to such terms and conditions, as the War Damage 
Corporation, with the approval of the Secretary of 
Commerce, may establish, but, in view of the na- 
tional interest involved, the War Damage Corpora- 
tion shall from time to time establish uniform rates 
for each type of property with respect to which such 
protection is made available, and, in oreder to estab- 
lish a basis for such rates, such Corporation shall 
estimate the average risk of loss on all property of 
such type in the United States. Such protection 
shall be applicable only (1) to such property sitn- 
ated in the United States (including the several 
States and the Distreit of Columbia), the Philippine 
Islands, the Canal Zone, the Territories and posses- 
sions of the United States, and in such other places 
as may be determined by the President to be under 
the dominion and control of the United States, (2) 
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to such property in transit between any points lo- 
eated in any of the foregoing, and (3) to all bridges 


between the United States and Canada and between ° 


the United States and Mexico; Provided, That such 
protection shall not be applicable after the date 
determined by the Secretary of Commerce under 
this subsection to property in transit upon which 
the United States Maritime Commission is author- 
ized to provide marine war-risk insurance. The 
War Damage Corporation, with the approval of the 
Secretary of Commerce, may suspend, restrict, or 
otherwise limit such protection in any area to the 
extent that it may determine to be necessary or 
advisable in consideration of the loss of control 
over such area by the United States making it im- 
possible or impracticable to provide such protection 
in such area. 

(b) Subject to the authorizations and limita- 
tions prescribed in subsection (a), any loss or dam- 
age to any such property sustamed subsequent to 
December 6, 1941, [45] And prior to the date de- 
termined by the Secretary of Commerce under 
subsection (a), may be compensated by the War 
Damage Corporation without requiring a contract 
of insurance or the payment of premium or other 
charge, and such loss or damage may be adjusted 
as if a policy covering such property was in fact 
in force at the time of such loss or damage. Jan. 22, 
1932, ¢.8, § 5¢, as added Mar. 27, 1942, c. 198 § 2, 56 
Stat. 175. [46] 


[Endorsed]: Filed Nov. 17, 1947. 
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District Court of the United States, Northern 
District of California, Southern Wivision 


At a Stated Term of the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, on 
Monday, the 17th day of November, in the year of 
our Lord one thousand nine hundred and _ forty- 
seven, 


Present: The Honorable Louis E. Goodman. 


[Title of Cause. ] 
ORDER FOR JUDGMENT 


Ordered that judgment go for the defendant, as 
will more fully appear in the written opinion this 
day filed. [47] 


[Title of District Court and Cause. | 


NOTICE 
To: Messrs. Hall, Henry & Oliver, 215 Market St., 
San Francisco, Calif.; Messrs. Lillick, Olson, 
Geary, Adams & Charles, 311 California St., 
San Francisco, Calif. 

You Are Hereby Notified that on Nov. 17, 1947, 
an Opinion was entered of record in this office in 
the above-entitled case. 

C. W. CALBREATH, 
Clerk, U. S. District Court. 


San Francisco, California, Nov. 18, 1947. [48] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Friday, the 12th day of December, in the year 
of our Lord one thousand nine hundred and forty- 
seven. 


Present: The Honorable Louis FE. Goodman, 
District Judge. 


[ Title of Cause. ] 


ORDER THAT FINDINGS OF FACT AND 
CONCLUSIONS OF LAW BE FILED 
Ordered that findings of fact and conclusions of 
law as drafted by the Court be filed in the form 
signed. [62] 


re 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 

The above-entitled action came on for trial on 
the 30th day of April, 1947, before the Honorable 
Louis E. Goodman, United States District Judge. 
Messrs. Hall, Henry & Oliver, by Lyman Henry, 
Hsq., and Kent Sawyer, Esq., appeared for plaintiff, 
Matson Navigation Company, a corporation, and 
Messrs. Lillick, Geary, Olson & Charles, by Allan 
EK. Charles, Esq., and Edward D. Ransom, Esq., ap- 
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peared for the respondent, War Damage Corpora- 
tion. Evidence, both oral and documentary, was 
received by the Court and briefs were thereafter 
filed by the attorneys representing the respective 
parties. The Court having considered the evidence 
and the law and the briefs of such parties, having 
been fully advised [63] in the premises, and having 
filed its written opinion ordering the entry of a judg- 
ment for the defendant, now adopts and makes its 
Findings of Fact and Conclusions of Law. 


FINDINGS OF FACT 
The Court finds as its Findings of Fact that: 
| i 
Matson Navigation Company, at all times men- 
tioned in the complaint and herein, was and is a cor- 
poration organized under the laws of the State of 
California, with its principal office and place of 
business at 215 Market Street in the City and 
County of San Francisco, State of California. 


108 

On and prior to December 12, 1941, plaintiff was 
the owner of the American steamship Lahaina, 
which said vessel was at said time at sea, proceed- 
ing from a port in the Hawaiian Islands towards 
San Francisco. On December 11, 1941, the said 
steamship was shelled and seriously damaged by 
the attack of a submarine belonging to the Empire 
of Japan, a public enemy of the United States. As 
the result of said shelling, the Lahaina sank in 
the waters of the Pacific Ocean, a long distance 
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from shore, on December 12, 1941, and was a total 
loss. 
JIL. 

Defendant War Damage Corporation is a cor- 
poration organized and existing pursuant to the 
provisions of sections 5-d and 5-g of the Recon- 
struction Finance Corporation Act of January 22, 
1932, 47 Stat. 5, as amended, supplemented and 
revised. 

IVE 

On or about December 29, 1944, plaintiff made a 
elaim upon defendant in the amount of $820,000 
for the loss of the steamship Lahaina. [64] 

On January 19, 1945, defendant denied said claim. 
On March 22, 1945, plaintiff filed the within action. 
Defendant has not compensated plaintiff for said 
loss, or any part of it. 

The reasonable value of the steamship Lahaina 
at the time of her loss was #615,000, as stated by 
a stipulation entered into between plaintiff and de- 
fendant. 

V. 

The matter in controversy exceeds the sum of 

$3,000. 
va. 

The steamship Lahaina, at the time of her loss, 
was not ‘‘property situated in the United States’’ 
or in its territories or possessions. 


VII. 
The steamship Lahaina was not, on December 
12, 1941, or at any other time, ‘‘ property in transit”’ 
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between a port or ports of the Hawaiian Islands or 
of any of the territories and possessions of the 
United States and a port of the Continental United 
States within the meaning of Section 5-g of the 
Reconstruction Finance Corperation <Act, as 
amended by the Act of March 27, 1942 (15 USC, 
sec. 606 b-2) and hence its loss was not compen- 
sable under the provisions of said Act. 


CONCLUSIONS OF LAW 


And, 2s Cenelusions of Law from the foregoing 
Findings of Fact, the court finds that: 


2 Ie 
The defendant is not liable to the plaintiff for 
the loss of the steamship Lahaina. 


II. 
Section 5-g of the Reconstruction Finance Corpo- 
ration Act, as amended, was not intended to, and 
did not, afford [65] protection to seagoing ships. 


III. 
Defendant is entitled to recover costs from the 
plaintiff. 
Let judgment be entered accordingly. 


Dated: San Francisco, California, December 11th, 
1947. 


LOUIS E. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed Dee. 12, 1947. [66] 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 


Civil Action No. 24575-G 


MATSON NAVIGATION COMPANY, 
a Corporation, 
Plaintiff, 
VS. 


WAR DAMAGE CORPORATION, a Corporation, 
Defendant. 
JUDGMENT 

The above-entitled action having come on for trial 
on the 30th day of April, 1947, before the Honor- 
able Louis E. Goodman, United States District 
Judge, and Messrs. Hall, Henry & Oliver, by Ly- 
man Henry, Esq., and Kent Sawyer, Esq., appear- 
ing for plaintiff, Matson Navigation Company, a 
corporation, and Messrs. Lillick, Geary, Olson & 
Charles, by Allan E. Charles, Esq., and Edward 
D. Ransom, Esq., appearing for the defendant, War 
Damage Corporation, and evidence, both oral and 
documentary, having been received by the Court 
and briefs having been thereafter filed by the attor- 
neys representing the respective parties, the Court 
having considered the evidence and the law and 
the briefs of such parties, and having been fully 
advised in the premises, and having filed its writ- 
ten opinion ordering an entry of the judgment for 
the defendant, and having [67] adopted and filed 
its Findings of Fact and Conclusions of Law, 

It Is Hereby Ordered, Adjudged and Decreed 
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that plaintiff take nothing by said action, that the 
action be and it is hereby dismissed on the merits, 
that defendant have and recover from plaintiff its 
costs in the action and that defendant have execu- 
tion therefore. (Costs taxed at $117.40.) 


Dated: San Francisco, California, December 19th, 
1947. 
LOUIS E. GOODMAN, 
United States District Judge. 


Approved as to form as provided in Rule 5(d). 
LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff. 


[Endorsed]: Filed and Entered Dec. 19, 1947. 


[Title of District Court and Cause.] 


NOTICE OF ENTRY OF JUDGMENT 
To: Messrs. Hall, Henry & Oliver, 
215 Market Street, 
San Francisco, California. 
You and Each of You Are Hereby Notified that 
on December 19, 1947, judgment for the defendant 
was entered in the above-entitled case. 


Dated: San Francisco, December 23, 1947. 
LILLICK, GEARY, OLSON & 
CHARLES, 
Attorneys for Defendants. 
(Admission of Service.) 


[Endorsed]: Filed Dec. 23, 1947. [73] 
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NOTICE OF APPEAL 


Notice Is Hereby Given that Matson Navigation 
Company, a corporation, the plaintiff above named, 
hereby appeals to the United States Circuit Court 
of Appeals for the Ninth Circuit from: the judg- 
ment for defendant entered herein on December 19, 
1947; the judgment for defendant embodied in the 
Findings of Fact and Conclusions of Law and order 
for filing the same filed and entered herein on De- 
cember 12, 1947; the judgment for [74] defendant 
embodied in the opinion of the Court filed and en- 
tered herein on November 17, 1947; and the judg- 
ment for defendant, under minute order, entered 
herein on November 17, 1947. 


Dated: February 10th, 1948. 


HERMAN PHLEGER, 

MAURICE EK. HARRISON, . 

GREGORY A. HARRISON, 

BROBECK, PHLEGER & 

HARRISON, 
LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff, 

Matson Navigation Co. 


[Endorsed]: Filed Feb. 10, 1948. [75] 
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DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 

Matson Navigation Company, a _ corporation, 
plaintiff and appellant in the above-entitled action, 
hereby designates for inclusion in the Record on 
Appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit in the above-entitled 
cause the complete record and all the proceedings 
and [80] evidence in the said action. 


Dated: February 16, 1948. 
HERMAN PHLEGER, 
MAURICE E. HARRISON, 
GREGORY A. HARRISON, 
BROBECK, PHLEGER & 
HARRISON, 
LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Matson Navigation Company, Plain- 
tiff and Appellant. 


Service of the within designation and receipt of 
a copy thereof is hereby admitted this 16th day 
of February, 1948. 
/s/ ALLAN E. CHARLES, 
/s/ EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON, 
ADAMS & CHARLES, 
Attorneys for War Damage Corporation, Defend- 
ant and Appellee. 


[Endorsed]: Filed Feb. 16, 1948. [81] 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE 
RECORD AND DOCKET APPEAL 


It Is Hereby Ordered that the time for filing the 
record on appeal in the above-entitled cause with 
the United States Circuit Court of Appeals for the 
Ninth Circuit, and the time for docketing the ap- 
peal therein, be, and each such time hereby is, 
extended to the 20th day of April, 1948. 


So Ordered this 4th day of March, 1948. 


LOUIS E. GOODMAN, 
United States District Judge. 
Approved: 
/s/ ALLAN E. CHARLES, 
/s/ EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON & 
' CHARLES, 
Attorneys for Defendant and 
Appellee. 


[Endorsed]: Filed Mar. 4, 1948. [82] 
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ORDER EXTENDING TIME TO FILE 
RECORD AND DOCKET APPEAL 


It Is Hereby Ordered that the time for filing the 
record on appeal in the above-entitled cause with the 
United States Cireuit Court of Appeals for the 
Ninth Circuit, and the time for docketing the ap- 
peal therein, be, and each such time hereby is, ex- 
tended to the 20th day of May, 1948. 


So Ordered this 7th day of April, 1948. 


ey DAL M. LEMON, 
United States District Judge. 
Approved: 
ALLAN E. CHARLES, 
EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON, 
ADAMS & CHARLES, 
Attorneys for Defendant and 
Appellee. [83] 


[Endorsed]: Filed April 8, 1948. 
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[Title of District Court and Cause. ] 


ORDER FOR TRANSMISSION OF ORIGINAL 
EXHIBIT TO THE CIRCUIT COURT OF 
APPEALS 


The Court being of the opinion that the original 
of Plaintiff’s Exhibit 1 should be sent to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit in lieu of a copy thereof, it is hereby ordered 
that the same be transmitted by the Clerk of this 
Court with the record on appeal in the above-enti- 
tled cause to the Clerk of the said Circuit Court of 
Appeals and that the same be returned to the Clerk 
of the above-entitled Court upon the final disposi- 
tion of said cause upon appeal. 


Dated: May 4th, 1948. 


LOUIS E. GOODMAN, 
United States District Judge. 
Approved : 
ALLAN E. CHARLES, 
EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON, 
ADAMS & CHARLES, 
Attorneys for Defendant and 
Appellee. 


[Endorsed]: Filed May 4, 1948. [84] 
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District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 84 
pages, numbered from 1 to 84, inclusive, contain a 
full, true, and correct transcript of the records and 
proceedings in the cause of Matson Navigation Co. 
vs. War Damage Corporation No. 24575 G, as the 
same now remain on file and of record in my office. 


I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of $8.40 and that the said amount 
has been paid to me by the Attorney for the appel- 
lant herein. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 7th day of May, A.D. 
1948. 

[Seal] C. W. CALBREATH, 

Clerk. 
/s/ KE. H. NORMAN, 
Deputy Clerk. [85] 
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In the Southern Division of the United States 
District Court in and for the Northern District 
of California 


No. 24,575-G—Civil Action 


MATSON NAVIGATION COMPANY, 
a Corporation, 


Plaintiff, 
VS. 
WAR DAMAGE CORPORATION, a Corporation, 
Defendant. 


REPORTER’S TRANSCRIPT 
Wednesday, April 30, 1947 


Before: Hon. Louis E. Goodman, 
Judge. 
Appearances: 


For Plaintiff: Lyman Henry, Esq., Kent A. Saw- 
yer, Esq., and Gregory Harrison, Esq. 

For Defendant: Lillick, Geary, Olson and 
Charles, by Allan E. Charles, Esq., and Edward 
D. Ransom, Esq. [1*] 

The Clerk: Matson Navigation Company vs. 
War Damage Corporation. 

Mr. Henry: Ready. 

Mr. Charles: Ready, your Honor. 

Mr. Henry: If the Court please, this is an action 
by the Matson Navigation Company as former 
owner of the SS. Lahaina, which was sunk by enemy 


* Page numbering appearing at top of page of Reporter’s certified 
Transcript of Record. 
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attack, submarine shelling, on December 11 and 12, 
1941; in other words, within four or five days after 
the attack on Pearl Harbor. 

The War Damage Corporation, the defendant in 
this action, represented by Mr. Charles and Mr. 
Ransom, is a separate entity, a corporation formed 
by the Reconstruction Finance Corporation and 
expressly made subject to the power to sue and also 
to be sued in any court of competent jurisdiction, 
and the Complaint sets forth the statutory grounds 
for the jurisdiction of this Court in our opinion. 
I won’t mention that now. 

Many of the things that could be in detail men- 
tioned to your Honor will, of course, be covered by 
briefs on this matter because it largely involves legal 
issues. 

Just a few brief statements as to the facts of the 
loss. The SS. Lahaina was a vessel owned by the 
Matson Navigation Company and had been trading 
many years between the Hawaiian [2] Islands and 
Pacific Coast ports, particularly California. She 
sailed from Aukini, a port in the Hawaiian Islands, 
on December 4, or some thiee days before Pearl 
Harbor in the year 1941. She was enroute from 
Aukini to San Francisco on that particnlar voyage, 
or as we like to put it, she was ‘‘in transit’’ from 

to San Francisco. The Court, of course, 
will recall the confusion, uncertainty and apprehen- 
sion, even that existed in the minds of the general 
publie following Pearl Harbor and the great fear of 
losses from enemy attack, and that there was no cer- 
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tainty that a person might not be subjected to a loss 
that he was more or less an innocent victim of. With 
possibly that primary thought in mind, to alleviate 
that very understandable apprehension, My. Jesse 
Jones, who was the Federal Loan Administrator and 
also Secretary of Commerce at the time, on Decem- 
ber 13, 1941, issued a so-called public announcement 
that reasonable protection against loss resulting 
from enemy attacks sustained by property owners m 
the continental United States through damage to 
buildings and personal property would be furnished 
by a corporation that was organized then and there 
under the authority that was assumed and existed 
under the Reconstruction Finance Corporation Act, 
dating back some months prior to the war, of course, 
so far as that authority was concerned, and the 
corporation was known originally as the War Insur- 
ance Corporation. Its name was later changed to 
the name under [3] which the defendant appears in 
this action, the War Damage Corporation. A fund 
of One Hundred Million Dollars, the limit of the 
then authority under the Reconstruction Finance 
Corporation Act, was made available to this War 
Insurance, or I will refer to it for simplicity as the 
War Damage Corporation. It is the same entity, 
just a change of name. No premium for the time 
being was to be charged, and the formalities of 
declarations and that sort of thing were waived or 
were not required. 

The matter continued on that basis, that is, the 
public announcement by Mr. Jesse Jones, until the 
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act of Congress, which finally became Jaw on March 
27, 1942, and that is the statute under which we are 
seeking recovery in this action, except for one minor 
change shortly after the first public announcement 
on December 13, 1941: On December 22, [ believe 
it was, 1941, an announcement was made that this 
protection that was originally only for losses in the 
continental United States would be extended to 
territories and possessions of the United States. 

Then in January, 1942, bills were introduced in 
both houses of Congress to validate or extend and 
make more certain the protection that had been 
announced under this public announcement or these 
public announcements of the Federal Loan Admin- 
istrator, and also to increase the fund which was 
authorized from One Hundred Million Dollars to 
the sum of One Billion [4] Dollars, and after a 
number of changes or amendments in the course of 
the legislation, the plan was finally adopted as a 
public law on March 27, 1942, and this statute, as 
mentioned before, is the Act under which we are 
suing. 

The statute is in the form of an amendment to 
Section, or an addition by amendment to Section 
5(g) of the Reconstruction Finance Corporation 
Act, and is found in Section 606 (b) of Title 15 
of the United States Code. For convenient reference 
I simply had that run off on a separate page, and 
I will give opposing Counsel a copy of it. It may 
be in the course of discussions there will be some 
Rererence to it. 
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The Act provided that the Reconstruction inance 
Corporation was authorized to continue to supply 
funds to the War Damage Corporation in an aggre- 
gate amount of One Billion Dollars and that the 
War Damage Corporation was authorized to use 
such funds—and I am quoting now—‘‘to provide 
through insurance, reinsurance or otherwise, reason- 
able protection against loss of vr damage to prop- 
erty, real and personal, which may result from 
enemy attack, with such general exceptions as the 
War Damage Corporation, with the approval of the 
Secretary of Commerce, may deem advisable.” 

And continuing with the substance of the Aci, 
‘This protection shall be made available on and 
after the date to be determined by the Secretary 
of Commerce, but not later than July 1, 1942, upon 
the payment of premiums. The protection [5] shall 
be applicable only, (1)—and I am quoting now—‘to 
such property situated in the United States, the 
Philippines, the Canal Zone, and the territories and 
possessions of the United States, and (2) to such 
property in transit between any points located in 
any of the foregoing’.”’ 

For example, in our opinion ‘‘property in tran- 
sit’? between points or ports in the Hawaiian 
Islands and California, includes the ‘‘Lahaina,”’ 
there is no dispute the Lahaina was enroute here, 
as we submit, ‘‘in transit’’ between Hawaii and 
California at the time she was attacked and shelled 
by a Japanese submarine on December 11, 1942. 
Such protection was not to be applicable after this 
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above-mentioned date, that is, after July 1, 1942, to 
property in transit upon which the United States 
Maritime Commission was authorized to provide 
Marine War Risk Insurance. In other words, that 
exclusion was for the period after July 1, 1942. 
Now, the above-mentioned o1 stated provisions 
looked primarily to the coverage by insurance poli- 
cies or contracts that were issued on regular appli- 
cation and for which some premium charge or fee 
was made. This, of course, did not take care of the 
so-called ‘‘free’’ insurance that was originally an- 
nounced within the few days aftex Pearl Harbor, 
that is, the public announcement that Mr. Jesse 
Jones made originally on December 13. But in the 
later section of the Act, which is subsection (b) of 
this Act, that coverage was picked up, and [6] to 
cover this free or non-premium insurance, Section 
B of this same Act was incorporated, and that 
Section provides briefly as follows: That any loss 
or damage to any—and now I am quoting—‘such 
property,’’ meaning real or personal property in 
the general definition of Section A, ‘‘sustained sub- 
sequent to December 6, 1941, and prior to the date 
mentioned above, to be determined by the Secretary 
of Commerce,’’ which was actually July 1, 1942. In 
other words, for losses in that interim between Pearl 
Harbor and July 1, 1942, the provision was that the 
War Damage Corporation, or the owners of such 
property that has been lost, may be compensated 
by the War Damage Corporation without requir- 
ing—and I am quoting now—‘‘a contract of insiur- 
ance or payment of premium or other charge.’’ 
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Now, it is the position of the Matson Navigation 
Company in this action that the statute is clear, 
elear on its face, and under its clear terms the 
Matson Navigation Company is entitled to recover. 
Those clear provisions, we submit, are as follows: 
First, the Act provides that all property in transit 
between American ports was afforded coverage with- 
out premium or policy for the period between 
December 6, 1941, and July 1, 1942. 

The Court: But you said that this loss did not 
take place until December, 1942? 

Mr. Henry: 1941, your Honor. [7] 

The Court: You said a moment ago December, 
1942, and that is why I was confused. 

Mr. Henry: That was a slip of the tongue, and 
I wish to withdraw that. 

The Court: This loss occurred immediately ? 

Mr. Henry: Four days after Pearl Harbor, that 
is correct. And, Second, the Lahaina was property 
‘‘in transit’? between Hawaii and California, and 
she was lost by enemy attack. 

The Matson Navigation Company filed this claim 
with the War Damage Corporation on or about 
December 29, 1944, and this claim was denied by a 
letter from the War Damage Corporation, which 
reads as follows: It is attached as an exhibit to our 
Complaint, and there is no dispute as to the authen- 
ticity of the document. That is Exhibit A attached to 
our Complaint, and I will read it with your Honor’s 
indulgence : 
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‘“War Damage Corporation 
Washington 25, 
January 19, 1945 

‘‘Mr. Melvin Price 
Matson Navigation Company 
215 Market Street 
San Francisco 5, California 

SS Lahaina 
‘‘Dear Mr. Price: 

Acknowledgment is made of your ietter of 
December 29, 1944. 

The statutory provisions regarding property 
in transit [8] to which you refer are not inter- 
preted by this Corporation as intended to have 
application to vessels, and, pursuant to author- 
ity contained in the Act, all vessels and water- 
eraft other than (a) those used exclusively for 
storage, housing, manufacturing or generating 
power, (b) vessels while under construetion, 
until delivery by the builder or sailing on de- 
livery or trial trip, whichever shall first occur, 
and (¢) pleasure water-craft while laid up 
afloat or ashore, have, with the approval of the 
Secretary of Commerce, been excluded from the 
protection authorized by the Act of March 27, 
1942. It is, therefore, impossible for this Cor- 
poration to recognize the claim stated in your 
letter. 

‘Very truly yours, 


M. W. KNARR, 
Secretary.” 
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There is no dispute that he was the Secretary of 
the War Damage Corporation. The Court will note 
that that denial was made upon the basis that the 
Corporation had determined that vessels of the type 
of the Lahaina were not covered by reason of an 
exclusion from the protection which was stated to 
have been authorized by the Act of March 27, 1942. 

Now, following the denial of this claim this action 
was brought and a number of affirmative defenses 
have been set up by the defendant, and in order 
to put before the Court in [9] rether brief fashion 
the issues of this case, I would like to summarize 
briefly those affix mative defenses: 

The first affirmative defense is simply a general 
statement that the complaint fails to state a claim 
against the defendant; in effect, a general demurrer. 

The second affirmative defense is that the Court 
is without jurisdiction because any remedy that the 
plaintiff has is restricted to an administrative ac- 
tion, if any. That is the language: ‘‘if any.’’ 

The third affirmative defense is that the Court is 
without jurisdiction because jurisdiction has not 
been granted to the District Courts. 

These last two defenses that were restricted to 
an administrative remedy and the District Courts do 
not have jurisdiction is made in spite of the fact, 
your Honor, we submit it is quite clear, and it is 
admitted, that there is the statement in the statute 
and in the charter of the War Damage Corporation, 
that it has the power and is expressly given the 
power to sue and be sued in any Court of competent 
jurisdiction. 
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The fourth affirmative defense is somewhat in- 
scrutable in my judgment. It simply states that the 
relief prayed for is improper and erroneous. Now, 
the relief that we pray for here, your Honor, is 
very simple. We are praying for a money judgment 
for the fair cash market value of the Lahaina, and 
that figure—I will submit stipulations in that re- 
gard—of the fair cash value of the Lahaina is not in 
dispute before your Honor. We have a stipulation 
as to what her fair cash market value was. 

The fifth and sixth affirmative defenses may be 
considered together. Briefly, the defendant contends 
that certain regulations made applicable for the 
period subsequent or beginning with July 1, 1942, 
or more than six months after the loss of the 
Lahaina, and they are expressly made applicable 
for the period after July 1, 1942, at a time when 
premiums were charged and insurance policies were 
issued; that that set of regulations for the period 
after July 1, 1942, has the effect of excluding the 
plaintiff’s claim. 

The sixth affirmative defense, which is somewhat 
similar, is based upon a so-called order or resolution 
of the War Damage Corporation which was adopted, 
your Honor, on October 2, 1944, almost three years 
after the loss of the Lahaina, and under that reso- 
lution the defendants contend that the plaintiff’s 
rights were wiped out, that there was and is no 
right of recovery because of a resolution adopted 
almost three years after the loss of the Lahaina. 
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The Court: Do you concede that there is under 
this statute authority on the part of the War Dam- 
age Corporation with the approval of the Secretary 
of Commerce to exclude? 

Mr. Henry: Only wnder certain conditions, your 
Honor. [11} Primarily on the exclusion of tervi- 
tory—when we are speaking of losses within terri- 
torial limits of certain areas throughout the world, 
where there are losses in those territories, after 
control by the United States had—— 

The Court: I think you read to me the sentence 
that the War Damage Corporation may use its 
funds to provide protection against loss or damage 
to property, and so forth, which may result from 
enemy attack, with such general exceptions as the 
War Damage Corporation, with the approval of the 
Secretary of Commerce, may deem advisable. 

Mr. Henry: Yes, it is our contention that that 
authority does not extend to such a specific retro- 
active and not properly general exclusion where the 
conditions of the statute itself are clearly met, such 
as we have here. 

The Court: Do you complain of the invalidity of 
this exclusion because of the fact that it is retro- 
active? 

Mr. Henry: Retroactive plus the fact that it is 
an exclusion in violation and not within contempla- 
tion of the statute as a general exclusion, but it 
has a particular application to a particular type 
of property, and is therefore not properly within 
the contemplation of the Congress in providing for 
general exclusions. 
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The Court: The case really turns upon the 
validity of this so-called exclusion order? 

Mr. Henry: We have ten affirmative defenses, 
your Honor. [12] 

The Court: If that is a proper exclusion 

Mr. Henry: Then I think 

The Court: Provided these other: grounds are 


not of sufficient merit to warrant consideration, that 
would be the determining issue, then? 

Mv. Henry: That is an important issue, but in 
our judgment—and I think we can satisfy your 
Honor in the briefs on that—the exclusion that was 
made three years after the loss here, if permitted 
to be effective, would nullify the clear congressional 
intent, because they could pass a resolution exelud- 
ing Diesel vessels, they could exclude steamships, 
they could exclude vessels under one thousand tons, 
but still include all vessels over ten thousand tons, 
or whatever it might be—in other words, within 
general statutory and administrative law there is a 
definite control over any such power to exelude 
where the intent of the Congress by the statute that 
has been adopted is clear. That is our position, your 
Honor. 

The seventh affirmative defense, just briefly, as- 
serts that since the United States Maritime Commis- 
sion had some authorization to provide Marine War 
Risk insurance, the War Damage Corporation was 
prohibited from giving such coverage, and it is our 
position that the assertion of this defense completely 
ignores the provision of the statute that reads as 
follows in that connection: [13] 
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‘Such protection shall not be applicable after 
the date determined by the Secretary of Com- 
merce,”’ 

which is July 1, 1942, 
‘‘to property ‘in transit’ upon which the United 
States Maritime Commission is authorized to 
provide Marine War Risk insurance.”’ 


So that it is our position under the express terms 
of the statute this defense saying that because the 
Maritime Commission may have had some authority 
to issue Marine War Risk insurance, that that con- 
dition under the statute could not be operative 
until July 1, 1942, and thereafter, that 1s, for losses 
and conditions arising after that. There is no dis- 
pute that that date, as I mentioned, that is referred 
to in the statute as determined by the Secretary of 
Commerce was July 1, 1942. 

The eighth affirmative defense is a ground that 
since the statute provides that indemnity or com- 
pensation can be made during the so-called ‘‘free 
period,’’ that is, from December 6, 1941, to July 1, 
1942, as though policies had been issued, and so 
forth, without the actual issuance of a poliev, that 
the plaintiff in this action is barred because if a 
policy had been issued, then the policy would have 
contained a provision that suit should have been 
brought within twelve months after the issuance of 
the policy, but then we could not have gotten a 
policy according to the War Damage Corporation's 
later determination, [14] and therefore we are to 
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be barred under the 12-month provision on a policy 
that even was not issued, but was unissuable under 
the subsequent resolution. 

The ninth defense is similar to the one I just 
mentioned. The contention there is since the policies 
that they did issue for the premium period begin- 
ning after July 1, 1942, contain a provision for a 
certain type of formal claim that should be filed, 
and since we did not file that claim, even though 
we did not havé a policy, we did not comply with 
the terms of a policy which in our opinion was 
certainly never issued, and in our opinion was 
unissuable under the then practice of the War 
Damage Corporation. 

The tenth affirmative defense is based upon some- 
what similar attempts, in our judgment, your 
Honor, to try retroactively or by some subsequent 
act of the War Damage Corporation to debar a 
plaintiff with a meritorious claim, which we believe 
ours is, but it is on such tenuous ground that I 
think I can describe it very briefly and point out 
what I mean when I say on tenuous ground. On 
December 30, 1942, there was a so-called press 
release—not a formal order, but a press release of 
the War Damage Corporation or Mr. Jesse Jones, 
which actually stated, and it is pleaded as an exhibit 
to the answer in this action, that losses for prop- 
erty ‘‘in transit,’’ and so forth, should be filed by 
February 1, 1943. In other words, this press release 
is dated December 30, 1942. It is [15] Exhibit D, 
your Honor, attached to the Answer. It is the last 
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exhibit. It should be filed with the Washington office 
of the War Damage Corporation on or before Feb- 
ruary 1, 1943. Now, that is only a press release, and 
while the Answer in this action pleads, with respect 
to that defense, that there was this resolution or 
public announcement, I should say, the answer 
states, on the last page of the answer, Page 10, that 
there was this public announcement stating that all 
claims for this free period of coverage of property 
“in transit’’ must be filed with the Washington 
Office of the War Damage Corporation on or before 
February 1, 1943, and then when we read the press 
release itself—it is only a press release on the thing 
—it states that they should be filed. Even if we 
should consider the press release as a binding order, 
I do not believe that a proper construction would 
be considered as a bar to an action. But there is 
the further point in that respect, your Honor—and 
that is one of the reasons why I read, so your Honor 
may have our views in mind at any rate, the text of 
the letter under which our claim was denied, the 
claim was not denied because we were late; it was 
denied because they had determined that vessels 
were not covered. So there 1s an elementary principle 
of insurance law and practice that where a claim is 
denied upon some specifie ground like that, it 
amounts to a waiver of whatever formal technical 
grounds might exist on the thing. We believe the 
case is one to be determined [16] primarily on issues 
of law and what brief facts there are, from the 
standpoint of the presentation of the plaintiff’s case, 
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or in support of the plaintiff's case, are covered 
largely by stipulation or admissions in the answer. 
I wish to offer at this time, if I may, a copy of the 
stipulations. 

The Court: I take it there has been no case 
whieh has adjudicated this similar question ? 

Mr. Henry: No, there is net, your Honor. 

The Court: Otherwise you probably would not 
be here. 

Mr. Henry: ‘The record will show later there 
have only been three claims for losses of hulls. One 
of those was the Union Oil Company case which 
was tried by a Jury before Judge Roche, but it went 
to the Jury on the simple factual issue of whether 
the tanker there was lost inside the 3-mile limit, and 
they did not come within this section of the statute 
that we are relying upon, namely, property ‘‘in 
transit,’’ because that condition of the statute, or 
the condition of the statute there requires that the 
property must be ‘‘in transit’? between American 
ports, whereas the Montebello, the Union Oil case, 
that went to the Jury on this factual question of 
whether it was lost inside the 3-mile hmit or not 

The Court: Is that the case where they took the 
photographs under water? . 

Mr. Henry: That is right, but they could not 
come under the ‘‘in transit’’ provision, because the 
vessel was found from [17] California to British 
Columbia. It was not ‘‘in transit’? between Ameti- 
ean ports. It did not present. as far as even deter- 
mination by the Jury is concerned, the issues which 
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we have here, except it was allowed to go to the 
Jury on the assumption that there was a liability on 
the War Damage Corporation during this free in- 
surance period if the factual conditions of that free 
insurance had been met. 

The Court: Before you proceed, I wish to have 
a report from the Grand Jury. 

The Court: You may proceed. 

Mr. Henry: If the Court please, I would like to 
offer first the stipulation that the fair cash market 
value of the SS. Lahaina at the date of the loss in 
question was $615,000. The stipulation contains a 
reservation by the defendant as to the relevancy 
of that item, but nevertheless there is no dispute 
that that was the fair market value in cash at 
that time. 

Mr. Charles: If the Court please, the stipula- 
tion reserves our objection. I assume that the Court 
would not care to hear argument at the present 
time with respect to the nature of our objection. 

The Court: I assume from what has been said 
that that goes to the merits of the question of the 
right to sustain any claim, doesn’t it? Your point 
would be the same whether [18] this was $615,000 
or $102 

Mr. Charles: Yes, your Honor, but in addition 
to going to the merits of the action itself, the objec- 
tion is more precise. The statute refers to reasonable 
compensation, and our objection is that the market 
value cannot be fixed by the Court because the 
statute gives the authority to the administrative 
agency, the War Damage Corporation, to determine 
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what is a reasonable compensation, and that deter- 
mination has been made with respect to other types 
of property that the corporation deems covered by 
the Act. The legislative history shows that the legis- 
lators considered, and the proponents of the bill 
considered that the reasonable compensation might 
be 75 per cent of the value or it might be some other 
standard, and in some eases, as our testimony will 
show, a limit has been set with respect to jewelry, 
for example, of $1,000. No claims above $1,000 have 
been recognized at all. That is the nature of the 
objection, but 1 think we can, if the Court wishes, 
argue the matter more fully later. 

The Court: Suppose a claim were presented to 
the War Damage Corporation and it was rejected 
on some other ground other than the question of 
the amount involved, and assuming the right to pro- 
ceed in court; then is the essence of your objection, 
under those circumstances, all the Court would be 
empowered to do would be to say that they have a 
elaim but the Court would not have the power to 
fix the amount of claim, or [19] it would have to 
refer it, let us say, back to the Corporation with 
directions for it to fix the amount? 

My. Charles: Yes, although our objection is more 
fundamental than that. We construe the statute to 
leave to the administrative agency alone the recog- 
nition of any rights which claimants may have. This 
statute does not create a right of action in claimants. 

The Court: That is covered in one of the de- 
fenses that vou have made, that there is no jurisdic- 
tion in the Court to hear the matter. 
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Mr. Charles: That is correct, your Honor. 

The Court: I suppose we could save all those 
points and present them. 

Mr. Charles: I suggest we reserve our objection. 

The Court: The stipulation may then be ad- 
mitted subject to the objections you have made in 
court. 

Mr. Henry: They are stated in the stipulation, 
your Honor. 

The Court: The Court will reserve decision on 
those objections until such time as the case is 
decided. 

Mr. Charles: Thank you. 

Mr. Henry: The second stipulation, if I mav, 
your Honor, is the stipulation that at the time of 
the loss of the Lahaina the plaintiff had no war 
risk insurance of any kind on the vessel—no war 
risk insurance, except the term ‘‘War Risk [20] 
Insurance”’ is not to be considered as stating that 
the plaintiff under this stipulation had no war risk 
insurance from the defendant in this action. 

Mr. Charles: if the Court please, we make the 
objection to that, not to the stipulation, but we 
make the objection as to the evidence offered by the 
stipulation that it is irrelevant and immaterial and 
does not bear on any of the issues of the ease. 

The Court: Do you wish those objections re- 
served under the same conditions as in the case of 
the former stipulation? 

Mr. Charles: Yes, if the Court please. 

Mr. Henry: Then I would like to offer the 
deposition of Captain Hans Matthiesen, who was 
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the master of the Lahaina at the time. The funda- 
mental issue is not in dispute at all. It will be 
stipulated the Lahaina was lost by enemy attack, 
but the detail is in there if it should be interesting 
to the Court, at any rate, of the circumstances of 
the loss; so we do offer that deposition. 

The Court: Is the reading of that waived? 

Mr. Henry: The reading of that, as I undei~ 
stand, can be waived, is that correct, My. Charles? 

My. Charles: Yes. 

Mr. Henry: Then I would ask Counsel on a 
maiter that I discussed previously if Counsel will 
stipulate with me that we refer in briefs and the 
Court may consider it being in [21] evidence the 
Panama Canal Rules of the Road, as appearing 
in Farwell, a private publication, ‘‘ Farwell’s Rules 
of the Road,’’ published originally in 1939 and again 
in 1944, or whatever the date was, and that is 
agreeable. 

Mr. Charles: Yes, that is agreeable, your Honor. 
Counsel may refer to Farwell. We, of course, re- 
serve our objection of immateniality. 

Mr. Henry: Yes, but there won’t be any objec- 
tion to the authenticity of the reference. 

Mr. Charles: Not at all. 

The Court: Counsel, is this proceeding today 
going to be transcribed ? 

Mr. Henry: JI think we will arrange for that, 
yes, your Honor. 

The Court: I am not making any point that 
vou should do it, but if you are going to have it 
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transcribed I would not need to make as much a 
record as 1 intended to take of it. 

Mr. Henry: Yes. 

Mr. Charles: We have asked Mr. Sweeney for 
copies. 

The Court: What was the Captain’s name? 

Mr. Henry: Matthiesen. And then one further 
stipulation that I have also discussed with My. 
Charles, that they will make no objection to the au- 
thenticity of the so-called Union Contract that I am 
about to present as merely an example, according 
to our position, of the common usage of the term 
‘‘transit’’ or ‘‘ Transiting,’’ and particularly, and so 
that there may be convenient reference to it in the 
record, I would like to read Section 29 of this 
printed contract, which is dated to expire on Sep- 
tember 30, 1941, between various steamship com- 
panies and the National Maritime Union of 
America. Section 29 I am quoting now: 


‘“Transiting canals: When transiting canals 
such as the Panama, Manchester, and so forth, 
men on their watch below who are required on 
deck for the purpose of handling lines, or stand- 
ing by winches, ete., shall be paid the regular 
rate of overtime. On Saturday afternoons, Sun- 
days and holidays, overtime shall be paid all 
men required on deck standing by winches or 
handling lines.”’ 


There will be argument before your Honor, I am 
certain, from the opposing counsel that the words or 
phrase ‘‘in transit’’ is not clear and that therefore 
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they are entitled to resort to extraneous sources and 
attempt to give a different meaning from that which 
we consider to be the clear, common and popular 
meaning of that phrase, and this is offered at this 
time somewhat in anticipation, simply as an example 
of a general and popular usage of the phrase. 

Mr. Charles: If the Court please, may we have 
the same objection ? 

The Court: Very well. 

The Clerk: Ave you offering this? [23] 

Mr. Henry: Yes, I would like to offer that. I 
have a number of other union contracts here where 
a similar phrase appears. I wonder, to save elutter- 
ing the record, whether you would be willing to stip- 
ulate that there are a number of union contracts 
where the same or substantially the same phrases 
appear? 

Mr. Charles: We would have no objection to 
reference betng made in Counsel’s brief. I assume 
those references go to transiting the Canal. 

My. Henry: Yes, the use of the word ‘‘transit.’’ 

Mr. Charles: It is not used excepting in those 
union contracts in connection with transiting the 
Canal. 

Mr. Henry: Yes. I think possibly, unless your 
Honor has some questions at this time, that that will 
be sufficient to present the basic issues as we see 
them and to cover the factual issues so far as there 
may be any factual issues in this case from the 
plaintiff’s standpoint. 


(The union contracts in question were there- 


upon received in evidence and marked Plain- 
tiff’s Exhibit 1.) 
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Mr. Charles: If the Court please, the War Dam- 
age Corporation is owned by the Reconstruction 
Finance Corporation and is a Government agency. 
However, the RFC has used private counsel, which 
is the occasion of our appearing here and not the 
United States Attorney. Mr. Henry has made a 
very fair and able statement of the background of 
this suit, and while [24] we do not agree with the 
conclusions, I would like to state briefly what our 
defenses are as we see them. J would like also to 
refer, in order that the Court may have a clear pic- 
ture of the problem, somewhat further to the back- 
ground of this statute under which the suit has been 
brought, and the references which I make, which 
might appear to the Court to be outside, the record, 
are embraced within the legislative history, and if 
I go beyond that Counsel will correct me. 

The legislative history shows, and your Honor 
will remember, that shortly after Pearl Harbor 
people, particularly in San Francisco and on the 
West Coast and on the East Coast, looked at their 
fire imsurance policies, thinking of the possibility 
of air raids and were alarmed to find that there was 
an exclusion with respect to war risk, and when 
they went to their brokers they found out that war 
risk insurance on their homes and farms, crops, was 
not available, that it was a form of insurance that 
was not written. The resulting agitation was such 
that, as Mr. Henry stated, Mr. Jones went to the 
President and they arranged for the creation of 
the War Insurance Corporation, the name being 
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changed later to War Damage Corporation, and 
that corporation was created to provide war risk 
insurance. Immediately after the creation of the 
Corporation a press release was issued by Mr. Jones 
which stated that for the time heing everybody in 
the continental United States would be covered for 
war damage. And [25] they excluded certain types 
of property, such as curios, antiques, jewelry—my 
enumeration may be inaceurate—and then that 
press release was further amplified and coverage 
given by the press release was amplified by another 
press announcement which stated that in addition 
to the coverage provided for by the original press 
release, the coverage would be extended to property 
destroyed or lost by enemy attack in possessions of 
the United States, and both releases stated that ad- 
ditional terms and conditions would be announced, 
and that for the time being no premiums would be 
required. 

‘The War Insurance Corporation was formed 
under Section 5(d) of the RFC Act, and that is the 
section under which the Defense Supplies Corpora- 
tion, the Metal Reserves Corporation, and many of 
these other war agencies were created. There was 
a provision and there is a provision in Section (d) 
which provides that the RFC may create these cor- 
porations for the purpose of aiding the war effort, 
and it was thought by the REC officials that they 
had the authority under that section to embark on 
this new scheme of war risk protection. It was not 
feasible at first to charge any premium. 
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Then in January, 1942, they went to Congress 
with a bill which provided that the RFC was di- 
rected to supply additional funds to War Damage 
Corporation. The bill did not include any refer- 
ence to any marine coverage whatsoever. The bill 
was amended in the Senate during the hearings to 
include the [26] language, ‘‘property in transit.’’ 
The background of it was this: If course, in our 
prior wars we had not had the same problem. The 
bombing damage was something new in World War 
It. Marine war risk insurance had been available 
for vears and years; in between wars the insurance 
was available. It is available and is a common mat- 
ter now, and because of the possibility of marine 
war risk insurance rates being too high or the com- 
mercial market being insufficient, we had a statu- 
tory program in which the Maritime Commission 
was given the authority to write war risk insurance 
upon hulls of ships and upon eargo. 

There were certain limitations in that statute. 
One of the limitations was that the Maritime Com- 
mission could not insure eargo carried on foreign 
hulls, and when the War Damage Corporation stat- 
ute was presented to the Houses and the hearings, 
which were quite extensive, commenced on that bill, 
the only persons who appeared, almost the only 
persons who appeared, other than the RFC officials, 
were the delegate from Hawaii and the delegate 
from Alaska, and they induced Congress to intro- 
duce in the bill an amendment covering ‘‘property 
in transit.’”’ They said that while the Maritime 
Commission had authority to issue war risk insur- 
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ance, and while they conceded the undersirability 
of having two agencies of Congress, two agencies of 
the Government doing the same thing, yet people 
in Hawaii were having a hard time getting [27] 
and paying for war risk insurance, which was then 
issued only in the commercial market. The Mari- 
time Commission could not supply that, not insofar 
as eargo on foreign hulls was concerned, and there 
were foreign ships, such as the Norwegian ships and 
those of other allies, carrying cargo between the 
United States and Honolulu. They said that the 
Tslands and Alaska were in a rather unique posi- 
tion because they depended upon shipments from 
the mainland for almost everything they had—food, 
clothing, and many other goods—and they were 
having to pay, they said, very high marine insur- 
ance, war risk rates. 

So this amendment was introduced into the stat- 
ute, and as we will show in our briefing, it is quite 
apparent from the hearings at the time this amend- 
ment was adopted that they were talking not about 
ships, but they were talking about cargo, personal 
effects, and other types of personal property that 
would be carried in ships and carried in planes, 
that they were not thinking of the hulls of ships. 

The Maritime Commision at the time, we will 
show, had full authority to insure all American 
ships with war risk insurance. The commercial 
market was operating. A great many owners had 
their war risk insurance before Pearl Harbor, and 
a great many of them had it after Pearl Harbor. It 
is our position that ships were not within the scope 
and purview of this statute. [28] 
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The whole pattern of war risk insurance was this: 
there was the marine insurance provided by the 
Maritime Commission. There was the insurance for 
service men, war risk insurance provided by a cer- 
tain act. And then when Pearl Harbor came along 
there was this new need, which was provided for by 
this War Damage Corporation statute, the first part 
of which, and the principal part of which set up an 
insurance scheme for the issuance of policies, the 
payment of premiums and particularly provided 
that the Corporation should cover only certain types 
of risks. The statutory provisions upon which the 
plaintiffs are relying is the second part of that stat- 
ute, the section of the statute, which was an ap- 
proval of the War Damage Corporation compensat- 
ing certain types of property which they had not 
excluded from the protection of the Act until July 
1, 1942, on a free or gratuitous basis, and that was 
in effect a backing up of what had already been 
done by War Damage Corporation and by this press 
announcement, a rather unquie governmental order, 
to be sure, but with some authority in Section 5(d) 
of the RFC Act to justify it. 

We take the position that there is no right of 
action created for the benefit of claimants by this 
Section 5(d) of the RFC Act, the War Damage 
Corporation statute. It is true that the sovereign 
immunity defense which would otherwise lie has 
been waived by the charter of the Corporation it- 
self, which states that the Corporation may sue and 
be sued, a very [29] reasonable provision in view 
of the fact that the Corporation was going to be 
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issuing policies, and persons who had policies and 
had paid for those policies should certainly have a 
right to sue the Government. Put the statute itself, 
as we sce it, Is an appropriation statute for the pur- 
pose of addition additional funds and setting the 
limitation upon which this additional billion dol- 
lars would be authorized by the United States. It 
states in its title that it is a financing statute. It is 
a statute, as was noted in the legislative history, 
which places limitations upon the use of the funds, 
but it was not an authorization measure. That is 
particularly clear from the language which the 
plaintiff must rely upon to find any right of reeov- 
ery, and that is the fact that under Subdivision ()), 
which covers the free protection provision of the 
Act, the language is permissive and not mandatory. 
The Court will note a very careful selection of the 
words ‘‘shall’’ and ‘‘may’”’ in Subdivision (a) of 
PHewA Ct. 

The Court: Would that argument apply in the 
case of where the War Damage Corporation had 
actually issued a policy of insurance? 

Myr. Charles: No, it would not, if the Court 
please, because Subdivision (a) applies to the in- 
surance policy program, and there is not that same 
choice of words as appears in Subdivision (b). 

The Court: In other words, when the War Dam- 
age Corporation [30] got paid for issuing the polieyv 
it could be sued, but where it gave the policy for 
nothing, it could not be sued. 
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Mr. Charies: That is right, with this limitation 
that, of course, if the War Damage Corporation 
should arbitrarily and capriciously refuse the pay- 
ment of a claim that was clearly due to the plain- 
tiff—for example, if you and [I own buildings across 
the street and they were damaged in enemy attack 
and you were paid and I was not paid, the authori- 
ties, of course, hold that the action of the agency 
of the Government could be corrected by a proceed- 
ing in the nature of mandamus, where the action of 
the Corporation was capricious. 

The Court: Then there would be jurisdiction in 
the Court, wouldn’t there? 

M>. Charles: There is always jurisdiction in the 
Court independently of this statute. 

The Court: You are thinking now in terms of 
the general power of the Court to restrain or to 
correct abuses of administrative or executive 
authority ? 

Mr. Charles: That is correct. 

The Court: And you say that would be the only 
basis for jurisdiction in a case where there was a 
refusal of the War Damage Corporation to com- 
pensate under that provision (b) of the statute? 

Mr. Charles: Yes, your Honor, that is correct. 
Subdivision (b) employs language which is clearly 
permissive, when [81] it says, ‘‘Subject to the 
authorizations and limitations prescribed in Sub- 
division (a), any loss or damage to any such prop- 
erty sustained subsequent to December 6, 1941, and 
prior to the date determined by the Secretary of 
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Commerce under Subdivision (a) may be compen- 
sated;’’ and the legislative history likewise bears 
that out. 

The reason for it, I think, is this: Congress was 
presented with the fact that the War Damage Cor- 
poration was already a going concern; that, as Mr. 
Jones stated to both Houses, ‘‘We have already a 
hundred million dollar policy outstanding for 
people in this country for loss and damage by enemy 
attack,’’ and they were in effect in this statute, not 
creating rights in claimants, but authorizing the 
agency to dispurse additional sums of money on the 
basis of a plan set out in the statute. No express 
right to a court appears in the Act itself. 

As your Honor noted, it is quite clear that the 
War Damage Corporation was given the powers to 
exclude types of property from the coverage of the 
statute. 

The Court: Before you leave that now—I do 
not want to detract you from your argument, but 
in case it is necessary for me to follow any evidence 
in the matter, I would like to get that point clear 
in my mind. Under that clause (b) it is your con- 
tention that there being no absolute obligation 
under the statute on the part of the Corporation to 
compensate [82] for a loss during this six months 
period as if there were a policy issued, and there- 
fore the only way any complaint of anyone who 
elaimed the benefit of that section against the War 
Damage Corporation could be heard in court would 
be if there were the type of action on the part of 
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the War Damage Corporation that would amount 
to an arbitrary excess of power. I am not trying to 
put the words in your mouth, but I am trying to 
find out 

Mr. Charles: You are expressing it better than 
IT was able to and, of course; there is nothing un- 
usual in that. Congress, if 1t chooses, may grant a 
right and make an administrative remedy a sole 
remedy. Congress may grant a right and give a 
legal right of enforcement. Congress may give a 
right and provide that the legal right is exclusive 
or the administrative remedy is exelusive. And 


there are many instances in which no remedy is 
given whatsoever, except the administrative remedy 
which lies in the discretion of the Agency, and can 
only be corrected for abuse of discretion. This was 
dealing with a gratuity which the War Damage 
Corporation had purported to hold open to everyone 
in the country, and it is understandable that Con- 
gress might say, as they did here, ‘‘You are under- 
taking this. All right. You may compensate for the 
types of property that you cover. You may make 
this compensation and we will give you the addi- 
tional funds to do it, without affording a nght of 
action to sue [33] on claims under that Subdivision 
Chr 

The statute expressly provided that the Corpora- 
tion should have the power to except from the 
coverage of the Act. I am now referring to Subdivi- 
sion (a) specifically—exclude from coverage of the 
Act different types of property. The press release, 
when it had been initially announced, included the 
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exception of certain types of property and stated 
that other terms and conditions might be an- 
nounced, The bill as it was originally presented did 
not have any provision for general exceptions, but 
the proponents of the bill pointed out that they ex- 
peeted all the details of the coverage to be left to 
the Wai Damage Corporation, and this general ex- 
ception provision was included in Subdivision (a) 
and is provided likewise for in Subdivision ()) in 
the over all program by the words ‘‘subject to the 
authorization and limitations prescribed in Sub- 
division. 2 

Now, the Corporation, notwithstanding the fact 
that it believed that ships were not embraced within 
the purview of the statute, and notwithstanding the 
fact that it believed that the term ‘‘property in 
transit’’? did not include ships, in order to clarify 
the question, provided specifically that ships and a 
great many other types of property should be ex- 
cluded, and a resolution was passed on October 2, 
1944, for the purpose, as the minutes which we will 
introduce in evidence will show, of clarifying the 
prior position of the Corporation, the consistent 
position of the Corporation, that ships were [34] 
excluded from the coverage of the Act. 

Now, the point was made by opposing counsel 
that there might be a question as to the validity of 
the exclusion due to the fact that it was retroactive, 
but the answer, your Honor, to that is that the 
statute itself is retroactive insofar as any claim here 
would be covered. The statute was not passed until 
April, 1942. Plaintiff’s loss oceurred on December 
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12, 1941, and the Act necessarily contemplated, in- 
sofar as the free protection, insofar as the clains 
which had already accrued are concerned, that the 
exceptions would be retroactive. The power of the 
Corporation to make exceptions would go back to 
December 6, 1941. 

We have also raised as a defense the press an- 
nouncement Mr. Henry referred to, in which all 
claims for property ‘‘in transit’? were directed to 
be filed with the Corporation by February, 1944. 
That was issued for publication. There was no pro- 
vision in the statute for any statute of limitations, 
because it was not contemplated that anyone re- 
ceived any right to sue under the statute. They 
could sue under the policy. They had no right to 
sue otherwise. ‘There was no provision at all. The 
Government agency was advised that the problem 
arose of how were we going to give people notice 
that they must get their claims on file? They did 
it by the issuance of a press release to the news- 
papers, to the press agencies, which said that claims 
should be filed prior to this date. [85] 

At that time no claim had been received from 
Matson Navigation Company. This suit was not on 
file. The Corporation therefore has taken the posi- 
tion, as we have pled in our answer, that the claim 
is barred by time. 

Now, we have some depositions which we wish 
to introduce in evidence. Our depositions in addi- 
tion to covering the resolution of the Corporation 
which excludes losses of this type and other types, 
cover the administration of the Act under the ex- 
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isting W.D.C. law. The Courts in the construction 
of a statute—and this problem is one primarily of 
statutory construction—will give great weight to 
the construction of a statute that has been made by 
the adininistrative agency charged with the admin- 
istration of it, and that is particularly so where the 
agency has been instrumental in the drafting and 
introduction of the statute itself. 

The Court: Are these in the form of rulings in 
particular matters? 

Mr. Charles: Yes, your Honor. It largely deals 
with the claims administration of the statute and 
the property that has been excluded. 

The Court: In other words, they are just not 
merely argumentative statements of officials. 

Mr. Charles: It will cover what has been done, 
and Counsel will have objections. 

Mr. Henry: We will contend a large part of it, 
as [36] your Honor has commented. 

The Court: JI have had the question raised so 
many times coneerning the OPA law as to what 
constituted an administrative interpretation, and I 
think most of the Courts hold that those interpreta- 
tions had to be conerete, in the sense that before 
the Court would give them weight they had to be 
directed toward a set of facts in order to see whether 
or not from a judicial point of view they had rele- 
vaney to the matter the Court had under considera- 
tion and, secondly, if they were made by a person 
who had authority to make the interpretation. I 
haven’t any idea what is in the deposition. I am 
just trying to find out the nature of it. 
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Mr. Charles: J think the requirements your 
Honor mentioned will be met by a large part of it, 
if not the whole of it. 

The Court: Do you intend to read those deposi- 
tions or is that a matter the Court can read when 
it considers the whole case? 

Mr. Charles: I think it can be done either way, 
vour Honor. We had planned, and I think Mr. 
Henry had contemplated that the depositions be 
read here and that the objections be urged at the 
time. 

The Court: There are objections? 

Mr. Henry: Yes, your Honor. 

Mr. Charles: However, in view of your Honor’s 
familiarity, [37] your Honor might prefer 

The Court: If there are objections that are 
made I think perhaps we had better dispose of 
them. It is too difficult to dispose of them after- 
ward. 

Mr. Charles: I think we are both prepared to 
argue them. 

The other question deals with the phrase ‘‘prop- 
erty in transit.’’ It is our position, as shown by the 
legislative history, those words were not intended 
to include anything but cargo, personal effects, cur- 
rency, and things that could be carried, and the 
statute being an insurance statute, we wish to offer 
testimony and we have taken depositions bearing on 
the meaning of the words ‘‘property in transit’’ as 
understood in the marine insurance business, and 


with your Honor’s permission at this time we will 
proceed with the introduction of our testimony. 
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The Court: The plaintiff has put on, so far as 
the facts are concerned, evervthing it needs? 

Mr. Henry: That is right, only possible refuta- 
tion amy, which would come up by way oLeze- 
buttal. 


ALFRED B. KNOWLES 


called as a witness on behalf of the defendant; and 
being first duly sworn, testified as follows: 


The Clerk: State your name to the Court. 
A. Alfred B. Knowles. [388] 


Direct Examination 
By Mr. Charles: 

Q. Mr. Knowles, could vou tell us, please, what 
your present occupation and position is? 

A. I am President of A. B. Knowles and Com- 
pany, a corporation, United States and Canadian 
Marine General Agents for the Utah Home Fire 
Insurance Company of Salt Lake City, Utah; Pa- 
cific Coast General Agents for the Marine Depart- 
ment of the Millers National Insurance Company 
of Chicago, and British Columbia Marine General 
Agents for the London Scottish Insurance Corpora- 
tion of England; and my corporation also acts in 
the capacity of Fire Insurance General Agents on 
the Pacific Coast for the Utah Home Fire Insur- 
ance Company. 

@. Isthe work of your firm principally, however, 
marine insurance ? 

A. Prineipally marine insuranee. 
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(Testimony of Alfred B. Knowles.) 

Q. Could you tell us how long you have been 
in the marine insurance business? 

A. I have been in the insurance business since 
1915 and directly connected with marine insurance 
since 199. 

Q. May I ask you, Mr. Knowles, as to any other 
associations that you have had in the marine insur- 
ance business ? 

A. I have been on the board of directors of the 
Board of Marine Underwriters of San Francisco. 
TI have held the position as President of the Board 
for two years. I am a member of the Average 
Adjusters’ Association of the United States [39] 
and am a member of the various committees of the 
Board of Marine Underwriters at the present time. 

Q. Since 1919 your business has been principally 
marine insurance, is that correct? 

A. Principally marine insurance. 

Q. Can you state where the principal marine 
insurance centers are in the United States? 

A. In the United States the principal marine 
insurance centers are in New York and San 
Francisco. 

Q. Are you familiar, Mr. Knowles, with the 
practices and usages in the marie insurance 
business ? A. Jam. 

@. Are you familiar with policy forms that are 
used in the marine insurance business? j 

Mr. Henry: Just a moment. I would like to 
introduce an objection here to any further testi- 
mony. I can see from the preliminary questions 
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(Testimony of Alfred B. Knowles.) 

it is shaping up to where they are going to the point 
where an attempt is being made to obtain from this 
witness a statutory meaning to be given or a mean- 
ing to be given to a statute, and it is an attempt to 
invade the province of the Court. It is incom- 
petent, irrelevant and immaterial, and has no bear- 
ing on the issues in this case; it 1s particularly an 
attempt to create ambiguity in the statute, which 
is clear on its face, not only from the legislative 
history of the statute. The purpose of any outside 
testimony like this is not to create ambiguities, and 
that is the only purpose that it seems to me any 
such testimony as this could be offered for: an 
attempt to create an ambiguity. 

The Court: There is no jury sitting here. What 
do you intend to show by this witness? 

Mr. Charles: We intend to show, your Honor, 
that in this statute, which is in effect an insurance 
statute, the language which was employed has a 
definite meaning in the insurance business, which 
limits it to a certain type of property as dis- 
tinguished from a ship or a vehicle. 

The Court: What particular language do you 
refer to? 

Mr. Charles: We refer to the language ‘‘prop- 
erty in transit.”’ 

The Court: You want this witness to state what 
in his experience as an insurance man the term 
‘“property in transit’? means to those who are en- 
gaged in the insurance business? 
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Mr. Charles: Yes, in what connection the words 
‘‘property in transit’’ would be employed. I would 
like to cite authority on that, your Honor. I am 
prepared to point out the relevancy and admissi- 
bilty of the testimony. 

The Court: Wouldn’t it be more in the interest 
of time if the witness testifies and you make a mo- 
tion to strike the testimony, and if that testimony 
is important and vital in the determination of the 
legal question involved, we [41] could give more 
time to it.than just arguing it preliminarily now? 

Mr. Henry: Very well, if that is your Honor’s 
pleasure. I shall not repeat my objection, and it 
will be assumed, Mr. Charles, to be running to this 
entire line of questioning. 

The Court: You have heard what his offer is. 

Mr. Henry: Yes. 

The Court: And you object to that on whatever 
grounds you wish to? 

Mr. Henry: Yes. If I may repeat that, your 
Honor, so it will be perfectly clear in the record, 
I object on the ground it is incompetent, irrelevant 
and immaterial, having no bearing on the issues 
in this case, no proper foundation has been laid 
to show that Congress was acting as an Insurance 
company, the members of Congress, when they 
wrote a simple statute here; that this witness can- 
not invade the proper province of the Court of 
interpreting the legislative enactments such as we 
have here. It is solely a question for the Court as 
to the meaning of this language, and not to permit 
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testimony, a further objection, just to emphasize, 
not to recognize testimony that night be some con- 
ceivable device serve to try to create an ambiguity, 
in a statute which we consider is perfectly clear. 

The Court: Inasmuch as I cannot tell at this 
moment how vital this is going to be to the deter- 
mination of the legal [42] question, I think it would 
be better in the interest of justice to permit the 
witness to testify. J can see it cannot be very 
lengthy testimony. Then Counsel can make a mo- 
tion to strike it ont. I will reserve ruling on that 
and consider how vital it is. It may be if it were 
stricken out, for example, there would not be any- 
thing left in the defendant’s case. I can’t tell at 
this time. 

Mr. Henry: Thank you, your Honor. 

The Court: I will overrule the objection and 
Counsel can make a motion to strike after the testi- 
mony is in, and your objection may run to the 
entire testimony. 

Mr. Henry: That 1s agreeable. 

Mr. Charles: I can assure your Honor and op- 
posing counsel that this is not a groundless offer. 
We have precise, well established authority, we 
believe, that covers the situation we have been 
discussing. 

Q. (By Mr. Charles): Mr. Knowles, are you 
familiar with the terminology which is used by the 
marine insurance industry ? A. Yes, 1 Aim: 

Q. And your familarity has gone back quite a 
number of years, has it? 

A. A number of years. 
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QM. Can you tell us whether the terms 
transit’? are employed in the marine insurance 
business ? A. Yes, they are. [43] 

Q. Can you tell us in what connection and with 
what meaning the terms ‘‘in transit’’ are employed ? 

Mr. Henry: I object to that as calling for the 
conclusion of the witness, what the meaning is. 
That is not a proper question. The witness can 
state factually what his experience is, but not what 
the meaning is. 

The Court: I think that does call for the con- 
clusion of the witness. I think he may state in 
what respects that term is used. I think your 
question is subject to the objection and J will sus- 
tain it to that extent. JI think you can reframe it. 

Q. (By Mr. Charles): Can you tell us, Mr. 
Knowles, in what connection the terms ‘‘in transit’”’ 
are employed in the marine insurance business? 


oil 


A. The term ‘‘in transit’’ is applied to property 
which is being transported, namely, carried be- 
tween points either by rail, by water, by airplane 
or other means of conveyance. Jt has to do with 
the property that is carried by some means of a 
earrying vehicle. 

Q. Are those terms employed, Mr. Knowles, in 
connection with a vehicle or carrier or ship? 

A. In our marine insurance business they are 
never employed with respect to the carrying vehicle, 
either ship or railroad car, as applied to a marine 
insurance policy. 
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Q. Can you tell us whether the terms are found 
in any standard [44] marine insurance policies as 
a regular thing? 

Mr. Henry: What terms? 

Mf. Chatles: ‘The term “‘in t¥ansit.”’ 

The Witness: Yes, they are. ‘They are found in 
various types of policies under which we cover 
merchandise, goods, that are actually ‘tin transit”’ 
by a carrying vehicle; for example, on shipments 
moving by railroad cars we have one type of policy 
which is known as a ‘‘trip transit policy,’’ covering 
a trip of merchandise, or a transit of merchandise 
by rail or motor truck between two certain points, 
and that is one type of policy, more or less standard. 
And we have also a cargo policy which covers ship- 
meuts by water, various forms of cargo policies, 
and in those policies there is a phraseology which 
has to do with the property which is being carried 
and is described as being in the ordinary course of 
transit or ‘‘in transit’’ by a certain mode of ve- 
hicles or boats, ships. 

Q. Do you find the term ‘‘in transit’? used in 
ocean policies on ships? A. No. 

Q. Mr. Knowles, how are ships insured—by that 
I mean, are they insured while they are en route 
from place to place, are they insnred on a time 
basis, or how? 

A. Generally speaking, ocean-going vessels are 
insured on a time basis, on an annual basis. On the 
other hand, during the [45] war and in writing war 
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risk insurance, vessels were insured for shorter 
periods of time, usually three months, if a time 
limit was involved, or sometimes on a voyage basis 
between two points. 

Q. And if they were insured on a voyage basis, 
how would that be phrased ? 

A. It would be phrased at and from San Fran- 

eisco to the Hawaiian Islands and on her return 
voyage for not exceeding so many days in all, or not 
exceeding three months. Generally speaking, there 
was some time limit at which the return voyage 
should be completed. 
- Q. Have you ever seen the voyage described in 
any policy of marine or war risk insurance utilizing 
the terms ‘‘in transit’’ from, say, Honolulu to San 
Francisco? 

A. I have never seen the words ‘in transit’’ 
used in connection with a policy on a ship except 
where a boat may be loaded on board another boat 
for transportation from one place to another, such 
as a small pleasure craft, as is very often done, 
shipped from the east coast to the west coast, 
where the small pleasure craft can be carried on 
deck. We would term that as being ‘‘in transit,’’ 
because she is being transported, that is, being car- 
ried from one place to another. 

Q. Would it be fair to state, then, that the 
phrase ‘‘property in transit’? would never mean a 
ship to a man in the marine insurance business? 

Mr. Henry: Just a moment. JI am going to 
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object to the question as leading and suggestive and 
calling for the conclusion of the witness, and again 
an attempt to invade the province of the Court 
beyond anything that was originally stated by Mr. 
Charles to be within the scope of his stated 
testimony. 

Mr. Charles: If the Court please, I think this 
man’s background is such that we are entitled to 
ask an opinion question with respect to the meaning 
which would be attributed to phrases. 

The Court: You are offering this testimony as 
that of an expert in the field? 

Mr. Charles: Yes. 

The Court: Read the question. 


(Question read.) 


The Court: I will overrule the objection. 

The Witness: No, it would never mean a ship 
moving under her own power from one place to 
another. 

Mr. Charles: Thank you. That is all. 

The Court: I think perhaps we had better take 
the noon recess now. We will reconvene at two 
o’clock. 


(Thereupon a recess was taken until 2:00 
o’clock p.m.) [47] 


vs. War Damage Cor poration 137 


Afternoon Session, April 30, 1947 
2:00 o’Cloek P.M. 


ALFRED B. KNOWLES 
recalled for the defendant ; 


Mr. Charles: If the Court please, we had just 
eoneluded the direct examination of Mr. Knowles. 


Cross-Examination 
By Mr. Henry: 

Q. Mr. Knowles, I believe that you mentioned 
that ordinarily vessels are insured under marine 
insurance policies on a time basis; that is the cus- 
tomary practice, is that correct? 

A. That is correct. 

Q. So there is no occasion in any policy of that 
type to refer to the vessel being en route or ‘‘in 
transit’’ between any fixed termini, is that true? 

A. Yes, that is true. 

Q. In the somewhat rare instances that you 
mentioned of voyage hull policies, they are confined 
to the movement of the vessel between certain fixed 
termini, is that correct? 

A. That is right. 

Q. And that is defined as the extent of the cov- 
erage, is that true? A. Yes. 

Q. From one point to another point, is that 
right? 

A. From one point to another point. [48] 

Q. So that if in such a policy the language of 
the policy read, ‘‘to cover while the vessel is ‘in 
transit’ from Aukini, Hawaii to San Francisco, 
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California,’ there would be no doubt in your mind 
as to the coverage of such a policy, would there? 

A. If the policy were drawn that way, yes. 

Q. It would be perfectly clear to you that it 
meant to cover for the time that the vessel was en 
route from Aukini to San Franeisco, is that right? 

A. ‘That is right. 

Q. I assume that you agree that a vessel is 
property, is that not true, Mr. Knowles? 

Mr. Charles: I object to the question on the 
ground it is too general. It does not imdicate 
whether the question means that the vessel be de- 
scribed as property in the marine insurance busi- 
ness or is it property in some other statute, or is 
it property mm the general layman’s view, or prop- 
erty in Webster’s Dictionary. I think the question 
is objectionable until it is more definite. 

The Court: Isn’t that a matter that the Court 
could take judicial notice of ? 

Mr. Henry: I think that is true, your Honor, 
yes. 

Q. But taking up Mr. Charles’ suggestion, there 
is no question, is there, in your mind, Mr. Knowles, 
that in connection with marine insurance a vessel 
is to be considered as property? [49] 

A. Well, it is not described as property in our 
marine insurance parlance. It is described as a hull. 

Q. And only as a hull? 

A. <A hull and machinery and appurtenances, 
where we are insuring it under a hull policy. 
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Q. And you never use the word ‘property’? in 
a hull poliey ? 

A. We would never describe the hull alone as 
property. 

@. Let us see. You mentioned hull, machinery 
and appurtenances. All of those together, hull, 
machinery and appurtenances, are property, isn’t 
that right? 

Mr. Charles: I object to the question on the 
ground it is argumentative. 

The Court: It seems to me both the lawyers and 
the Judge are better qualified to answer that ques- 
tion than the witness. 

Q. (By Mr. Henry): But the word ‘‘property”’ 
is never used in hull marine policies? A. No. 


Q. I will read you the following clause, which 
I am reading from ‘‘American Hulls, Pacific Form 
of 1938,’’ and ask you whether you agree that this 
is a correct statement of a common clause appear- 
ing in marine hull policies: 


‘‘In the event of expenditure for salvage— 
salvage charges are under the sue and labor 
clanse—this policy shall only be liable for its 
share of such proportion of the amount 
chargeable to the property hereby insured as 
the insured value less loss and/or damage, if 
any, for which the underwriters are liable bears 
to the value of the salved property.”’ 


Isn’t that a standard provision 2? 
A. That is right. That is a standard provision. 
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Q. So you would wish to modify your answer ? 

A. Iwill to that extent. 

Q. I beheve you mentioned, Mr. Knowles, that 
in connection with rail transportation there was 
merchandise that vou ordinarily covered by insur- 
ance and that on ocean or marine carriage that 
there was cargo. It is a fact, isn’t it, that both 
merchandise and cargo would in your opinion be 
an all-inclusive description of not only merchandise 
and goods, but of the vessel or railroad car as well? 

A. May T have that question again? 


(Question read.) 


Mr. Charles: I object to the question. I do not 
think it is understandable. 

The Court: It is not quite clear to me. Maybe 
the witness understands it. 

Mr. Henry: If the witness understands it, I will 
leave it on that basis. 

The Witness: I am sorry to admit I do not quite 
understand it. 

Mr. Henry: I will withdraw the question. [51] 

Q. Now, Mr. Knowles, you did not participate 
in any of the committee hearings on the floor of the 
House of Representatives or the Senate in connec- 
tion with the preparation or drafting or considera- 
tion of this so-called War Damage Corporation Act, 
did you? eNO: 

@. Is the word “‘property’’? used in what vou 
describe as marine cargo policies? 

A. Well, f can’t say offhand whether the word 
‘property’? is actually used. 
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Q. Ordinarily you would use the word “‘merch- 
andise or goods’’? 

A. ‘‘Merchandise or cargo.”’ 

Omer “coods,”’ is that right? 

peer. coods.”’ 

Mr. Henry: I think that is all. 

Mr. Charles: That is all. 

The Court: That is all. 


FRED GALBREATH 


called as a witness on behalf of the defendant; and 
being first duly sworn, testified as follows: 


The Clerk: State your name to the Court? 
A. Fred Galbreath. 


Direct Examination 
By Mr. Charles: 

Q. Mr. Galbreath, in what business are you? 

A. Marine insurance business. 

Q. Could you state what your position or oc- 
ecupation in the industry is? 

A. For the last fifteen or sixteen years I have 
been Pacific Manager of the Marine Office of 
America. 

Q. Does that office do any underwriting of 
marine insurance ? A. Yes. 

Q. And is that the principal business of the 
Marine Office of America ? 

A. It is the principal business. 
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Q. Can you tell us where the principal centers 
of the marine insurance underwriting business in 
the United States are located? 

A. San Francisco and New York. 

Q. Is your office the principal office on the west 
coast of your company? 

A. It is one of the largest offices on the west 
coast and one of the largest in New York also. 

Q. Do you do inland marine as well as ocean 
marine ? A. Yes, sir. 

Do you bandle any war risk insurance? 
Yes, sir. 

Do you handle any cargo insurance ? 

That is the major portion of our business. 
Do you handle any hull insurance? [53] 
Yes, we do. 

About how long have you been in the marine 


OPoOorore 


insurance business ? 

A. ‘Twenty-seven or twenty-eight years. 

Q. Have you a general familiarity with the 
practices and usages in the business? 


A. I have. 
Q. Are you familiar with the usage of marine 
insurance terms ? AO Nee 


Mr. Henry: May I interrupt here out of an 
abundance of caution, your Honor, to say that the 
same objection runs to this line of testimony and 
is subject to the motion to strike that finally will 
be made on behalf of the plaintiff in this action as 
was mentioned in connection with Mr. Knowles’ 
testimony ? 


vs. War Damage Corporation 143 


(Testimony of Fred Galbreath. ) 

The Court: JI assume this witness is an expert 
along the same or similar lines as Mr. Knowles. 

Mr. Charles: That is correct, your Honor. 

The Court: Very well. You may have an objec- 
tion to this line of testimony, the same as the objec- 
tion you urged before, and we will reach the matter 
in the same way as in the case of Mr. Knowles. 

Mr. Henry: Thank you. 

Q. (By Mr. Charles): Mr. Galbreath, have you 
or your company has any relationship or associa- 
tion with the Board of Marine [54] Underwriters 
of San Francisco? 

A. Yes, I have served as a director on the 
Board. 

Q. What is the general function of the Board 
of Marine Underwriters? 

A. The general function of the Board is to make 
it possible for underwriters to organize various 
committees dealing with insurable matters, drafting 
of clauses and similar factors pertaining to our 
business. 

Q. And that is a business rather than merely an 
honorary or club organization ? 

A. Qh, it is strictly a technical organization. 

Q. And it employs surveyors and the principal 
underwriters belong to it, do they ? 

A. Yes, practically all the San Francisco 
market belongs to it. 

Q. Have you been associated with any organiza- 
tion dealing in foreign trade, Mr. Galbreath? 

A. Other than the Board ? 

Q. Other than the Board? 
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A. Iam affiliated with several organizations in 
San Francisco, including the Chamber of Com- 
meree; President of the World Trade Association 
of the San Francisco Chamber and on various com- 
mittees, both executive committees and organization 


committees. 
Q. Are you familiar with policy forms used in 
marine insurance? [55] A. Yes, sir. 


Q. Can you tell us whether those forms are to 
any extent standardized ? 

A. Practically all of the major clauses in marine 
insurance policies are standardized, both in the New 
York, San Francisco and London markets. 

@. Can you tell us whether property 
transit’’ is Insured in marine policies? 

A. Will you repeat that? 

Q. Can you state whether or not property 
‘in transit’’ 1s the subject of marine insurance? 

A. In oeean cargo policies property is insured 
‘in transit.’’ The phrase ‘‘in transit’? appears in 
the ocean cargo policies, and particularly in one 
clause which we eall the ‘‘warehouse-to-warehouse”’ 
elause. The phrase is used to describe the com- 
mencement of the transit, and the phraseology in 
particular is ‘‘due course of transit.” 

Q. Is it utilized in any policies other than the 
general cargo policy ? 

A. It is utilzed in our so-called ‘‘inland 


Sai 


marine”’ policies, which are apart from ocean cargo 
policies. 
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Q. And could you explain in what connection the 
term ‘‘in transit’? is used in the inland marine 
policies ? 

A. For cargo or merchandise which is being 
transported by a carrier. For instance, if merchan- 
dise is moving by truck or [56] railroad ear, it is 
commonly referred to as being ‘‘in transit,’’ and 
our ‘‘trip transit’? policies are built around that 
coverage. 

@. Are the terms ‘‘in transit’? used in connec- 
tion with the insurance of the hull of the ship? 

A. No. 

Q. Would your answer be the same whether the 
insurance were marine hull or war risk? 

A. Yes, my answer would be the same. 

Q. Can you state that positively, Mr. Galbreath, 
or is that a matter for judgment? 

A. In all my experience I have never seen the 
phrase ‘‘in transit’? used in any type of hull cov- 
erage, either war or marine hull. 

Q. Have you ever seen the words ‘‘property in 
transit’’ used together ? 

A. On hull coverage? 

Q. No, on any coverage. 

A. Ihave seen it used in inland marine coverage. 
The word ‘‘property’’ could be used on ocean cargo 
policies. I have never seen it used in any hull 
policies at all, either inland or marine. 

Q. You have never seen the word ‘‘property”’ 
used in the insurance clause as the subject of insur- 
ance in a hull policy? 
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A. It is never used as the deseription of any 
hull. Under a [57] hull policy the word “hull”’ 
is used, and that is qualified, or, rather, broken 
down to describe the various features of the vessel, 
such as hull, tackle, apparel, furniture, machinery, 
and that is further broken down in the machinery 
end by saying ‘‘boilers machinery,’’ and so forth 
and so on. But the word ‘‘property”’ is never used 
in the phraseology of describing the interest of an 
insured under a hull policy. 

Q. Is it sometimes used in connection with a 
cargo policy? A. It is sometimes so used. 

Q. Can you tell us, Mr. Galbreath, how a trip 
or journey is described in a hull policy? 

A. At and from a certain point to a certain 
point. 

Q. Hulls are insured, are they not, both under 
voyage policies and time policies? 

A. The majority are insured under time and in 
special instances there are voyage policies. 

@. Would you say a voyage policy was an 
anachronism or is it something that is not infre- 
quently found? 

A. It is not common, but we do run across them 
every once in a while on a particular risk, where 
only a voyage policy would fit the picture. That 
is normally used where a venture pertains to a 
voyage. It is not a regular trade. If you wish me 
to elaborate, we have instances today before us 
where we have tugs going to the Orient, not to 
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return. Therefore the hull insurance on those tugs 
or whatever vessel is going out is [58] only insured 
on that voyage basis. It would be customary, if 
it were going to be a regular trade pursued for 
months or years, to handle it on an annual basis 
and not on a voyage basis. 

Q. In other words, would “‘in transit’? be used 
to describe such a voyage to the Orient? 

A. No. 

Q. Referring to a cargo type of policy, are the 
words ‘‘in transit’? used to describe the voyage, 
that is, the sea voyage? 

A. No, they are not. 

Q. Could you explain your answer ? 

A. The words ‘‘in transit,’’ when used in an 
ocean cargo policy, are more or less a description 
of the time of attachment and course of the insur- 
ance. In other words, the words “‘in transit’’ are 
used in clauses which do not describe the particular 
voyage, but do describe the coverage under the 
policy. ‘The voyage is always particularly shown 
in an ocean cargo policy reading by a certain vessel 
from and at, I think is the phraseology, we will 
say, San Francisco to a destination. And that is 
the way the voyage is typed into an ocean eargo 
policy. 

The phraseology ‘‘in transit’’ or ‘‘in due course 
of transit’ is in the insuring clauses or the body 
clauses of the policy showing the extent of the 
coverage. Other than that the policy is in effect 
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during due course of transit, but the vovage is par- 
ticularly described at and from San Francisco to 
its destination. 

Q. Have you ever seen a policy where the words 
‘in transit’? were used in connection with any con- 
veyanece when operating under its own power? 

A. I have not. 

Q. Has this use of the words ‘‘in transit’’ that 
you speak of been in existence for any period of 
time, or is it recent? 

A. It has been in existence during all my history 
in the business and long prior thereto. 

@. Is it. reasonably widely known, or is_ it 
terminology that is applied only in certain 
instances ? 

A. The phraseology ‘‘in transit’’ is an integral 
part: of the ‘“‘warehouse-to-warehouse’’ clause, 
which is known all over the world as uniform 
wording. 

Mr. Charles: hat is all. 


Cross- Examination 
By Mr. Henry: 

Q. Mr. Galbreath, you mentioned that in the 
policies that you are familiar with the particular 
place that the phrase ‘‘in transit’’ appears is in the 
warehouse-to-warehouse clause with some universal 
application, is that right? 

A. Ocean eargo policies. 

Q. Ocean cargo policies, yes. Isn’t it a fact, Mr. 
Galbreath, that the purpose of that clause and the 
use of the phrase ‘‘in transit’? is to extend what 
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would ordinarily be the coverage under the basic 
form of ocean cargo policy so that it [60] covers a 
period of time when the merchandise is actually 
not in the course of transit, in the sense of move- 
ment, but is for purposes of the policy, even 
though at rest considered to be still subject to the 
coverage of the policy? 

A. The only way I can answer that—lI believe 
I understand your question. 

©. Would you try to answer it, Mr. Galbreath? 

A. The words ‘‘in due course of transit’’ were 
inserted into an ocean cargo policy to amplify the 
‘“warehouse-to-warehouse”’ clause so that in the 
event there was an undue delay ashore, there would 
not be coverage under a marine policy. If once 
the eargo was loaded on the vessel, the words ‘‘in 
due course of transit’? would of course not neces- 
sarily appear in the policy at all. 

Q. That is right. 

A. So therefore the words “‘in dune course of 
transit’? must arise solely because of coverage 
ashore. ‘Therefore the words ‘‘in due course of 
transit’’ are coupled with a shore coverage, and not 
a vessel coverage. 

Q. And they primarily cover a situation where 
the property, the merchandise or cargo that you 
have described, has come to rest physically rather 
than at a time when it is in the course of actual 
movement ? A. No, sir. 

Q. Then it is a time prior to loading aboard and 
after discharge [61] from the vessel; in the ‘“‘ware- 
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house-to-warehouse”’’ clause, Mr. Galbreath, I am 
referring to? 

A. Yes. ‘In due course of transit’’ arose from 
the necessity of showing that property was covered 
ashore and under due course of transit while 
ashore. 

Q. Before the actual ocean carriage commenced 
and after the actual ocean carriage ceased, is that 
right? A. That is right. 

Q. So that if one were attempting to cover 
property while it was on the high seas and in move- 
ment between ocean ports, you would in customary 
practice not use the term “‘in transit”’ to cover that 
period of time, would you? A. You may. 

Q. I am talking now about customary practice. 
That is not the connection in which you would use 
the phrase ‘‘in transit’’? 

A. That is correct. 

@. In other words, as you mentioned before, it 
applies primarily to shore risks as contrasted with 
ocean risks? A. That is right. 

' @. Do you know of any ocean marine policy 
that covers marine risks for both property afloat 
and fixed structures ashore? 

A. Would you mind repeating that? 

Q. Yes. I might not have made myself clear. 

A. I do not understand that. 


(Question read.) [62] 


A. Under one policy? 
Q. Yes. Ae Now do not. 
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Q. Now, this inland marine insurance that you 
refer to is entirely independent of and has no direct 
connection with ocean marine insurance? 

A. That is correct. 

Q. And that is in a large sense a fictitious term, 
in the sense that you describe it as being inland 
marine, but in a large majority of the cases it 
hasn’t even any reference to water, is that right? 

A. It could be more aptly described as transpor- 
tation. 

Q. Let us say in covering inland marine insur- 
ance, you cover with a personal property floater 
policy? A. That is right. 

Q. That has no reference to transportation ? 

A. When I speak of inland marine insurance, 
I was speaking of the use of the phraseology ‘in 
transit, and therefore I was only speaking of that 
type of policy where there is land transportation. 

Q. But that would refer to the actual land 
movement and have no reference at all to the 
ocean ? 

A. It would refer to merchandise in transit, in 
the custody of some type of a carrier. 

Q. It is a fact, isn’t it, in your general cargo 
policies, [63] the customary reference to the prop- 
erty insured is cargo merchandise, is that correct, 
or goods? 

A. Well, as a matter of fact, when you describe 
the interest insured you normally say 230 cases of 
canned goods. 
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Q. That is what I mean. You do not use the 
word ‘“‘property”’ in describing it? 

A. Unless you have a long series of articles, in 
which vou would say, ‘fon the following property,”’ 
and then you would describe the following property, 
if it is various types of merchandise, not all the 
same kind. 

Q@. In other words, where you want to be all- 
inclusive, you use the term ‘‘property,’’ is that 
right? Ne Yes: 

Q. And the same thing is true, is it not, in con- 
nection with hull insurance: As you mentioned, it 
is brokn down between hull, machinery and ap- 
purtenances, and then even some further break- 
downs in that, is that correct? 

A. Yes, but the word ‘‘property’’ is not used. 

@. Never in connection with an _ all-inclusive 
description of the subject-matter of the insurance ? 

A. It is never used in connection with the de- 
scription of the insuring interest on the face of the 
policy. 

Q. But on occasions or in instances there is ref- 
erence in hull policies to the word ‘‘property,”’ 
where the entire vessel, that is, the vessel, the hull, 
the machinery, appurtenances, [64] and so forth 
are referred to? 

A. In the Sue and Labor Clause the word 
‘‘property’’ is used in two places. In the first in- 
stance the word ‘‘property”’ is used that the owner 
has permission to sue and labor, and so forth; and 
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in the second place it is used not as a description of 
the vessel but of the entire property, which would 
include cargoes. That is why they use the word 
‘‘nroperty’’ in that second instance. 

Q. But in the first instance they are referring to 
the vessel, machinery and appurtenances as con- 
trasted with any cargo? 

A. And perhaps freight, too. I think it refers 
to interests of the shipowner, no matter what 
they are. 

Q. And that is the general subject-matter of the 
policy, isn’t that right? 

A. The general subject-matter of the policy is 
on the hull and equipment, and those interests 
which are insured. The hull policy would not in- 
clude freight. 

Q@. Unless you specifically mentioned it, isn’t 
that right? 

A. No, freight would not be included under that 
particular hull policy. Freight is 

Q. An intangible, isn’t it? 

A. An intangible. 

Q. And something that the vessel owner has to 
specifically arrange for? 

A. Under a separate policy. 

Q. The use of the word ‘‘property’’ under the 
standard hull [65] policy is not for the purpose of 
either including or excluding coverage on freight, 
is that true? A. That is correct. 
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Q. Does the ordinary hull voyage policy, which 
you say is issued on occasion. cover for any period 
of time when the vessel is not actually en route or 
moving ? 

A. That would depend upon the risk and what 
the particular underwriter wished to do. 

Q. If the language that you mentioned in the 
opening part of the policy was, as far as cargo 
msurance is concerned, at and from a certain point 
to a certain other point—is that correct ? 

A. ‘That is correct. 

Q. So the ‘‘at’’? would cover a period of time 
when the vessel was not actually moving, is that 
correct ? 

A. If it was on a voyage, the voyage would 
commence at a port at the instant it started to 
move. 

Q. It has to start to move, is that it? 

A. Yes. 

(. Then it ceases when the vessel arrives at the 
port of destination, is that right? 

A. Usually an underwriter will have the phrase- 
ology of ‘‘until moored in good safety,’’ or for 48 
hours or 72 hours after being moored in good 
safety, some such qualification. 

Q. But if there is a time period beyond the 
actual mooring, [66] then such a policy would cover 
for the period of time when the vessel was not 
actually moving or ‘‘in transit,’’ is that right? 

A. In accordance with the phraseology con- 
tained in the policy. 
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Q. Incidentally, Mr. Galbreath, you did not con- 
sult with or were not consulted with or did not 
advise the committee, or either committee in Con- 
eress, or any of the Members of Congress, with 
regard to this legislation, did you? 

A. They did not see fit to call on me. 

Mr. Henry: That is all. 


Redirect Examination 
By Mr. Charles: 


Q. Mr. Galbreath, is inland marine insurance 
applied at all to the coastwide movement by water? 

A. On the East Coast they have a type of inland 
marine policy which does cover coastwise move- 
ments of cargo. It is a trip transit policy extended 
to cover ocean cargo coastwise. 

Q. When you speak of a “‘trip transit policy,’’ 
can you tell us whether that terminology is ever 
applied to anything other than goods and things 
carried ? A. It is not. 

Q. On your cross-examination I was not quite 
sure what you said, whether the words ‘‘in transit’’ 
were used merely to extend the policy from the port 
to the warehouse, or whether the phrase was really 
intended to cover during the entire voyage from 
the warehouse on one side to the warehouse on the 
other. 

A. ‘he clause in which that phrase ‘‘in transit’’ 
appears is [67] one which appears is one which 
covers the merchandise insured, from the time it 
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leaves the place, the warehouse, place of manufac- 
ture—the warehouse at port of shipment or place 
of shipment to the warehouse at destination. 
Therefore it must necessarily cover the entire ven- 
ture. The words ‘‘in transit’? are phrased for in- 
land coverages, as in an inland marine policy, and 
they cover the transit on land lhkewise. But the 
phrase is in the whole journey, from one end to the 
other, in that warehouse-to-warchouse clause. 

@. And it is utlized in the ocean cargo policies? 

A. It is, the warehouse-to-warehouse clause. It 
is likewise used in the marine extension clause, 
which for the past several years has been an in- 
tegral part of an ocean marine policy. It is in 
those two clauses that the phrase ‘‘in transit”’ 
appears. 

Mr. Charles: That is all. 

The Court: That is all. 

Mr. Charles: If the Court please, we have on 
this subject four depositions which we took in New 
York of four insurance men, three of them marine 
insurance men, and one a man familiar with rail- 
road insurance, and in view of the fact that this 
testimony is largely cumulative, although impor- 
tant, I might suggest to the court that in the in- 
terest of time we might offer the depositions with 
the understanding that the same objections would 
be reserved. The objections for the most part are 
expressed in the deposition, but in case they are 
not we would be agreeable to the same understand- 
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ing we had with respect to the witness’ testimony 
in court. I think that might save some time that 
way. 

The Court: Is that agreeable to you? 

Mr. Henry: That is agreeable, your Honor. The 
only thing I want to be doubly certain about, both 
from the standpoint of opposing counsel’s thoughts 
in the matter and primarily the court’s thoughts in 
the matter, is the time which would be appropriate 
to make a motion to strike. Of course, I can make 
the motion to strike right now, but I assume it 
would be the pleasure of the court to let that phase 
of the case go on. I am prepared to make such a 
motion right now. 

The Court: Before you make the motion, let the 
depositions of these four men, Inselman, Pease, 
Cann and Wayne, be admitted and deemed read, 
subject to the same objections that you made in the 
ease of the testimony of Knowles and Galbreath. 

Mr. Henry: Yes. 

The Court: Then it may be admitted under those 
conditions. 

Mr. Henry: Yes. 

The Court: Will that constitute your testimony 
of the expert witnesses on this matter of the mean- 
ing of these words, ‘‘in transit’’? 

Mr. Charles: That is complete, your Honor. 

The Court: Now, I think you might, for the sake 
of the record, make your motion. 

Mr. Henry: Thank you, your Honor. I wish to 
make a motion, and do move to strike the testimony 
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of Mx. Iwnowles and M1. Galbreath, and the testi- 
mony of Mr. Inselman, Mr. Pease, Mr. Cann and 
Mr. Wayne, the last four being under deposition, 
for the reasons stated in the objections to the tes- 
timony of Mr. Knowles and Mr. Galbreath; that 
the testimony is without proper foundation, there 
is no showing that these witnesses or that Congress, 
itself, had any consultation or advised with these 
people; that it 1s an attempt to invade the province 
of the court to construe what we consider to be the 
clear language of the statute; that it is self-serving ; 
that it is a matter not within any of the issues of 
this case and, as I mentioned before, an attempt to 
invade the province of the court and an attempt to 
create an ambiguity where there is none on the 
face of the statute. 

The Court: ‘The upshot of the testimony of these 
witnesses 1s merely that as to the language con- 
tained in the policies, with which they are familiar, 
policies of marine insurance, and the fact that cer- 
tain terms are not included in insurance policies 
in their field of knowledge and experience; so that 
the witnesses have really testified to what insurance 
policies contain and what they do not contain under 
certain conditions. Assuming the court were or were 
not to consider that testimony [70] in resolving this 
issue, wouldn’t whatever you have to say go to the 
weight of that testimony rather than to any ques- 
tion of admissibility? Is it worth anything, granted 
that it is so, is it worth anything or not in resolv- 
ing the main question ? 


vs. War Damage Corporation 159 


Mr. Henry: In large part that is true, your 
Honor, except since it so clearly in our opinion has 
no weight, that it is irrelevant, and that it has no 
bearing in the solution of the issues in this case. 

The Court: I suppose if the testimony has no 
weight at all, it might come into the category of 
immaterial or incompetent testimony, for that rea- 
son. All the witnesses have testified to what is in 
and what is not in an insurance policy. Whether 
those facts have a bearing on or were taken into 
account by the framers of this legislation or by those 
interpreting the legislation, by making administra- 
tive rulings and the like, might be a different ques- 
tion. I do not know. I think perhaps we might 
leave the matter in reserve until I really see if it 
has relevancy. If it has no relevancy in the long 
run to the main issue, then it should go out; if not 
formally, at least it will not be considered by the 
court in arriving at a decision. But it would seem 
to me better to wait until the whole matter is pre- 
sented and see whether it is so vital that, whether 
it goes in or out, will have a bearing on the deci- 
sion. Then I think I ought to weigh it. I think it 
is best for the court to reserve ruling on it, and 
then you can [71] make whatever comment you 
want on the briefs. 

Mr. Charles: JI would like briefly, if I may, to 
reply to the question as to the admissibility of this 
line of testimony without arguing the case. I would 
like to say it is our view that the testimony is some- 
what broader than what your Honor mentioned. It 
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seems to us that we have established throughout by 
the witnesses and through the depositions that the 
words ‘‘in transit’? have a very definite meaning m 
the marine insurance business; that it was used in 
connection with insurance on goods, and never in 
connection with insurance on vehicles, and it is true 
the direct testimony has been with respect to usages 
and policies, but, after all, that is the way in which 
the insurance people do business. But I would 
venture to say, if your Honor ever asked any insur- 
ance man whether ‘‘in transit’? ever applied to 
ships, he would say, ‘“‘You are crazy,’’ simply be- 
cause through its usages in policies it has acquired 
a very definite insurance conception, and it is for 
that reason that we offer it in connection with the 
construction of the statute, in support of the legis- 
lative history, which shows that when the amend- 
ment was suggested the men who asked that the 
amendment go in were considering the insurance 
only of goods and cargoes and merchandise, and it is 
almost inconceivable. If I may argue 

The Court: I do not want to interrupt you, Mr. 
Charles, but I understand the point you are mak- 
ing. However, I think [72] probably your oppo- 
nent would agree with you that this matter that 
has been testified to is probably quite true so far 
as the general insurance field is concerned, but the 
question we have to consider is the impact of that 
upon the issue in this case. I am not prejudging 
that in any way. That is why I suggested that we 
reserve that, and inasmuch as both sides seem to 
consider that of importance, argue that in the brief. 
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Mr. Charles: Let me just briefly say the rule is 
expressed in most authorities that where a statute 
relates to a particular phase of a business or pro- 
fession and terms are utilized in the statute, that 
evidence is admissible to show what meaning the 
terms have in the business, and the courts will go 
this far: The courts will say, ‘‘You may have cer- 
tain words which have a general meaning of one 
kind, but when it is used in a statute which deals 
with a particular business, such as the insurance 
business—and we have such cases—that the mean- 
ing of the words in that business are the words to 
be apphied.’’ 

Our Ninth Circuit Court of Appeals, in a fairly 
recent case, applied that rule. The question arose 
under a statute as to what was the meaning of car- 
bonated beverages, and the testimony showed that 
generally beer was considered a carbonated bev- 
erage, so defined generally in dictionaries. But 
expert testimony was put on to the effect that ‘‘car- 
bonated beverages’’ as used in the business did not 
include beer. [73] 

And similarly, in insurance statutes we find the 
same rule applied. We find the cases also which 
permit the testimony as to the meaning of terms as 
distinguished from what might be deemed to be 
usage, which might not require quite the same foun- 
dation, such as in a New York case in which the 
question arose on a contract policy as to the mean- 
ing of the words ‘‘port risk,’’ and there testimony 
was admitted by the court. So the courts have 
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laid a great deal of weight on the testimony of ex- 
perts in the business as to what phrases are uscd, 
and, after all, this was an insurance statute. Con- 
eress was giving powers, giving money to a corpo- 
ration known as the War Insurance Corporation 
originally. Its sole purpose was the issuance of 
insurance and this free protection. 

Mr. Henry: Under the suggestion of the Court, 
we are merely reserving any comment. 

The Court: I think this matter you are discuss- 
ing is really a part of the main issue of the case, 
itself, and I am not going to decide the case, itself, 
under any condition on a motion to strike. 

Mr. Charles: If the Court please, our next tes- 
timony deals with the administrative interpreta- 
tions of the Act and includes the deposition of the 
Secretary of the War Damage Corporation, 
through whom we will offer the resolution of the 
corporation which excludes ships from the cover- 
age of the Act, among other things, and in view of 
the several subjects [74] that are covered by the 
deposition and the objections that counsel has made 
and will make to them, I think it would be desir- 
able to read this deposition. 

The Court: Very well. 

Mr. Charles: Your Honor, will it be agreeable 
to have Mr. Ransom read the answers ? 

The Court: Any way you wish to proceed. I 
have found that until you get to a point that is 
evitical or reaches an objection, sometimes the at- 
torneys can state the substance of it quicker; but 
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whichever suits your convenience in best present- 
ing what you have in mind will be satisfactory as 
far as the court is concerned. 

Mr. Charles: If the court approves, I will follow 
your suggestion. 

The Court: Is there any copy available that I 
could follow ? 

Mr. Henry: Mr. Charles, I will read from my 
copy as against your answers. 

Mr. Charles: If the Court please, this first dep- 
osition is that of the Secretary of the War Damage 
Corporation, Mr. Knarr. The first questions are 
preliminary, until we get to page 3, where the ques- 
tion is asked Mr. Knarr about the eighth line as to 
whether any regulations have been passed by the 
War Damage Corporation, and he says, ‘‘ Yes, Reg- 
ulations A on the general program,’’ and then we 
have offered in evidence a copy of Regulation A, 
which I believe is attached to the deposition, [75] 
to the original deposition which your Honor has. 

Mr. Henry: Exhibit 1 For Identification. 

The Court: Exhibit 1 to the deposition is the 
same as the exhibit attached to your answer? 

Mr. Charles: That is correct. 

The Court: That is the regulations effective July 
1, 1942. 

Mr. Charles: That is true, and the regulations, 
as counsel’s objections show, state expressly that 
they are effective July 1, 1942. They apply to the 
general program, and as our later resolution shows, 
they were used as a guide in the disposition of the 
claims. 

The Court: Do you object to this? 
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Mr. Henry: Yes, I objeet to that on the ground 
the regulations, by their own terms, state that they 
are effective July 1, 1942; that they could not by 
their own terms be applicable between December 6, 
1941, and July 1, 1942; that the Act, itself, expressly 
provides that this insurance program under which 
policies are issued and premiums are charged was 
to go into effect on a date determined by the Secre- 
tary of Commerce, which is July 1, 1942. All of 
those regulations refer to policies to be issued in 
the future, and it is oux position that on the face 
of the exhibit, itself, with the offered exhibit, itself, 
they could not apply with any foree at all to the sit- 
uation existing before July 1, 1942. 

Mr. Charles: The answer to that, if the Court 
please, is [76] found in another exhibit attached to 
the deposition, which are the minutes of the meet- 
ing of the executive committee on October 2, 1944, 
at which time the resolution expressly applicable to 
the free protection was passed, and which I would 
like to read, after omitting a preliminary state- 
ment of who was present at the meeting. Mr. 


Claussen was present 

Mr. Henry: Just a moment. I am not certain 
that I understand this. You are now talking about 
another exhibit, Mia. Charles, and my objection, of 
course, went to the particular exhibit No. 1 For 
Identification, which was for the period subsequent 
to July 1, 1942, and where policies were actually 
issued and premiums actually paid, and that hasn’t 
any application to the period under B of the War 
Damage Corporation Act. 
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Incidentally, your Honor, I think I neglected 
to point out in the consideration of the War Dam- 
age Corporation Act, itself, in (b), the opening 
statement is: 


“Subject to the authorizations and lmita- 
tions prescribed in subsection (a).’”’ 


There is no express grant in subdivision (b) 
of a power to exclude for the free period. 

The Court: Your point is that the statute gives 
the War Damage Corporation the right to limit the 
coverage after July 1, 1942. 

Mr. Henry: That is right. [77] 

The Court: But it has no power to exclude any- 
thing from coverage during the period prior? 

Mr. Henry: That is correct, your Honor, under 
the language of the statute. 

The Court: Your interpretation of the statute 
is that everything was covered, that there was no 
way by which the War Damage Corporation could 
exclude anything? 

Mr. Charles: Assuming that the property fell 
within the statutory description of the property 
that was subject to coverage. 

The Court: The only description in subdivi- 
sion (b) is to any such property. 

My. Henry: That is right, and that goes back 
to all real and personal property in the United 
States and its possessions and in transit between 
ports in the United States and its possessions, your 
Honor. 

Mr. Charles: I must take exception to that. 
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The Court: But the corporation was given 
power to make exclusions, wasn’t it? 

Mr. Henry: After July 1, 1942, your Honor. 

Mr. Charles: I do not want to argue the mat- 
ter, vour Honor. 

The Court: I just wanted to get this clear. 
Your contention is that anybody who had any kind 
of property, real or personal, within the areas or 
in the places fixed in this statute [78] in the first 
six months’ period was protected under the statute? 

Mr. Henry: Yes, your Honor. 

The Court: And that no personal or real prop- 
erty of any kind could be excluded in that six- 
months’ period. 

Mr. Henry: Subject to the terms as to what 
property was covered in the statute, itself. 

The Court: But according to your contention 
all real and personal property which was in cer- 
tain places was covered in this six-months’ period. 

Mr. Henry: And property ‘‘in transit’’ between 
those ports. 

The Court: And property ‘in transit’’ between 
those ports. 

Mr. Henry: Yes. 

The Court: Was covered under that provision. 

Mr. Henry: That is correct, your Honor. 

The Court: And that the corporation had no 
power to exelude anything for that first six-months’ 
period ? 

Mr. Henry: Yes, and in the alternative, our 
position is that they had no power, even assum- 
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ing there was any power to exclude there; the 
attempt to exclude in the fashion they did was 
not available to them. 

The Court: You are talking about the retroac- 
tive phase of it? 

Mr. Henry: The retroactive phase of it, and 
the fact that this was not, even assuming there 
was authority for general exclusions prior to July 
1, 1942, this kind of exclusion that they made was 
not a general exclusion within the terms [79] of 
the statute. I just want to make it clear that I am 
relying on both grounds. 

The Court: I would offhand think you had kind 
of a heavy burden to earry there in urging that by 
this statute, which under subdivision (b), refer- 
ring to the same property, providing that imjured 
parties may be compensated during the six months’ 
period following the war for that same property, the 
property referred to in subdivision (a), that that 
was intended to give greater rights to the persons 
who might be damaged than to those who subse- 
quently took out insurance and paid premiums 
for it. 

Mr. Henry: In this respect, to show your Honor 
what I have in mind there: After July 1, 1942, it 
was on a straight contract basis, where the appli- 
eant could apply for insurance and the War Dam- 
age Corporation could grant insurance under the 
general terms that might be set up. In other words, 
the parties were contracting there for specific 
things. It was a proposal, let us say, from the stand- 
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point of acceptance by the corporation, whereas 
vou had during this period from December 6th to 
July Ist, 1942, a situation where the great mass 
of the people, of course, did not know all the details 
of what might be involved here, and acting on the 
basis of equality, you might say, the Congress, in 
our judgment, very wisely provided that there was 
this war coverage. Mind you, that date could have 
been cut off to an earlier date than [80] July J, 
1942. It could be any date between the date of the 
Act, March 27, 1942, and July 1, 1942. So that you 
do not have the situation where there was a blan- 
ket commitment that could run on, first of all, for 
any appreciable time and was not subject to rea- 
sonable control, and they all knew substantially 
what happened up to March 27, 1942. So there 
wasn’t any blind commitment by the Government 
in that respect. 

The Court: I can see we could get into perhaps 
considerable argument on this subject. It brings 
out what the contentions are by discussing it, some- 
what. Perhaps we had better let the argument go 
until later. I think J shall allow these various 
documents to go in evidence, particularly this ex- 
hibit. J think if I exclude any one of these ex- 
hibits, then I haven’t before me the clay with which 
to work. I am not going to work in the dark, and 
if we were to argue this matter now as to the ad- 
missibility of it, we are more or less determin- 
ing the case because some of the relevant mate- 
rial may be left out. 
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Mr. Henry: I just wanted to be certain my 
objection was registered, your Honor. 

The Court: Very well, you have your objection 
in the record. J will admit Exhibit 1 im evidence, 
Defendant’s Exhibit 1 in the deposition of Mr. 
Koavan 

Mr. Charles: Secretary of the War Damage Cor- 
poration. Following that there are two amend- 
ments to the regulation (a), neither of which are 
pertinent to the particular problem which [81] we 
are considering here. 

The Court: One effective July 1 and one effec- 
tive October 1, is that right? 

Mr. Charles: That is correct. 

The Court: Exhibits 2 and 3. 

Mr. Charles: Yes, and the approval of the Sec- 
retary of Commerce to the regulations (a) and the 
Amendments—— 

The Court: Do you wish them in evidence? 

Mr. Charles: The Secretary has stated that they 
were approved by the Secretary of Commerce. 

The Court: I do not know what the weight of 
them is, and how important they are. I will give 
them such weight as they are entitled to, depending 
upon their relevancy. They may be admitted. I do 
not think the Clerk need mark them. What we have 
said I think covers the matter. They are admitted 
in evidence as part of the deposition of the witness 
Knarr. 

Mr. Charles: Page 10. We offer in evidence the 
Resolution of October 2, 1944. 
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Mr. Henry: That expressly refers to the free 
protection provided for by subdivision (1) of the 
statute. 

The Court: Subject to the objection that has 
been made as to its competency and relevancy and 
the other legal objections that have been urged, it 
may be admitted as a part of the deposition. 

Mr. Charles: Now, in addition, on page 11, I 
should like to offer also, your Honor, the minutes 
of the Executive Committee, [82] War Damage Cor- 
poration, October 2, 1944, in which this resolution 
appears, the minutes of the meeting referring to 
the reasons for the passage of the resolution, and 
I believe a photostatic copy is attached to the orig- 
inal deposition. 

The Court: Isn’t that what we just admitted? 

Mr. Henry: That is what I thought. 

The Court: You were referring only to the res- 
olution that is contained in these minutes? 

Mr. Charles: I thought we offered the resolu- 
tions separately. Page 10 appears to indicate that. 

The Court: You want the whole minutes of the 
meeting to go in? 

Mr. Charles: That is correct. 

The Court: Subject to the same objection they 
may be admitted. 

Mr. Henry: Thank you, your Honor. I just 
wanted to call the court’s attention to the fact that 
these minutes show that the immediate or prompt- 
ing cause for the adoption of that resolution on 
October 2, 1944, as appears in the minutes, was 
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because they had received a claim for the Union 
Oil tanker, which is something of rather amaz- 
ing significance to me to adopt a resolution when 
they receive a claim, which has the effect of climi- 
nating any coverage for vessels. 

Mr. Charles: Your Honor, I must protest coun- 
sel’s statement, and in view of the impression which 
it may have [83] made on your Honor I would like 
at this time briefly to read the very resolution to 
which counsel refers. It is true that the matter 
of the claim of the Union Oil Company was one 
of the motivating factors, but the resolution was 
a great deal broader and more important than 
that, and it so expressed. 

Mr. Henry: I think I may have given you the 
wrong impression, and I hope I did not give the 
court that impression. I was not talking about 
the text of the resolution, itself. I was calling 
attention to the minutes and the language in the 
minutes that immediately preceding the resolution 
that was offered 

Mr. Charles: If the Court please, I am again 
going to protest that because as the document 
shows and states, Mr. Klossner, President, sug- 
gested that, ‘‘Before beginning the investigation 
of the principal group of claims for which the cor- 
poration is charged with responsibility (i.e., those 
arising in the Philippine area), it may be advis- 
able to consolidate and clarify the corporation’s 
record with respect to the protection extended in 
connection with losses oceurring before July 1, 
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1942. Mr. Klossner called the attention of the Di- 
rectors to the following matters: That on December 
13th and December 22nd, 1941, the Board of Direc- 
tors of this corporation approved two press releases 
of the Federal Loan Administrator which announced 
that reasonable protection would be provided by 
this corporation with respect, to loss of or damage 
to property resulting from [84] enemy attack, and 
expressly excluded fiom such protection certain 
classes of property.’’ 

Then they go on to say in the next paragraph that 
Regulations A have provided exclusions and that 
those have been used as a guide with respect to the 
free protection, and then the statement to which 
counsel refers, and only then: 


‘‘Mr. Klossner stated that a question recently 
had been raised by a claimant as to whether this 
corporation might be under legal obligation to 
make compensation for the hulls, equipment 
and cargoes of vessels lost by enemy attack,”’ 
and so forth. 


That was not the plaintiff’s claim. It was the 
Union Oil elaim, the plaintiff’s claim not having 
been filed up to that time. But the resolution was a 
great deal broader, as the court will see. It excluded 
great numbers of types of property, only one of 
which appears on page 216—— 

The Court: I think I will have to read that more 
carefully at the time of the submission. 

Mr. Charles: On page 11 we have offered in evi- 
denee—I do not have a copy of it here—the public 
announcement. 
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The Court: That is attached as Exhibit 5 to the 
deposition, is 1t not? 

Mr. Charles: Yes. 

The Court: That is the press release you re- 
ferred to. 

Mr. Charles: That is the press release which 
directed [85] the filing of claims by February 1, 
1943, and our defense is based upon the fact that 
this claim was not filed by Matson until after that 
date. 

Mr. Henry: I would like to make a particular 
objection to that, your Honor, on the basis that it 
is incompetent, irrelevant, and immaterial; that by 
the terms of the press release, itself, assuming you 
have conditions laid down binding on parties by a 
mere press release, they do not amount to any bar 
to the plaintiff’s rights in this matter. The press 
release simply says that claims should be filed by 
February 1, 1943, and it is our contention, your 
Honor, that that cannot operate as a bar, and there 
is no Showing at all that it has any bearing at all 
on the issues in this case under any proper eonsid- 
eration. 

Mr. Charles: If the Court please, we have, as 
mentioned this morning, a rather unique situa- 
tion 

The Court: I think I recall what you said on 
that. Subject to the objection that has been made I 
will allow the exhibit to be marked and considered 
in evidence. 

Mr. Charles: In that connection we should like 
also to offer in evidence a stipulation, a written stip- 
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uation to the effect that a statement of the 
substance, but in different language, of this an- 
nouncement was published in the New York Journal 
of Commerce on December 31, 1942, and there is at- 
tached hereto a photographie copy of the Journal of 
Commerce of that day. The objections are reserved 
in the stipulation. [86] The stipulation further cov- 
ers the fact that three subscriptions to the Journal 
of Commerce were taken by Matson Navigation 
Company at that time. The subscriptions were sent 
to three addresses: At 215 Market, one at 30 Rocke- 
feller Place, and a third at 913 Southern Building, 
Washington, D. C., and a fourth at 480 Main Street, 
San Francisco. We will offer that with the under- 
standing, of course, that counsel’s objections are 
reserved. 

Mr. Henry: It seems to me we are reaching a 
point on this one where it would not be inappropri- 
ate to ask for a ruling. Here is a private unofficial 
publication that contains a news item that is not in 
the language, even, of the present release, and that 
certainly seems to me to be a particularly wild thing 
to consider that that would establish a statute of 
limitations, self-concocted, if I can put it that way, 
without any invidious intent upon the War Damage 
Corporation, a self-concocted statute of limitations 
without any authorization in the statute, and the 
fact that it appeared in a paper in different lan- 
guage from the press release, itself. 

Mr. Charles: I would like to say in answer to 
that we have here not a case where the Government 


vs. War Damage Corporation 1795 


has had a contractual relationship with another 
party, as would be the case with a policy written 
by the Maritime Commission, or one written by War 
Damage Corporation, where such a notice would be 
clearly insufficient. Counsel’s objections would be 
pertinent. The [87] fact here, however, is that the 
Government has indicated a willingness to pay 
certain types of free compensation. They do not 
know who the claimants are. They have no way of 
communicating with these claimants. It is not like 
the situation where notice could be posted on real 
property. The notice is not the type of notice to be 
posted in the Federal Register, and the corporation, 
as the testimony shows in Mr. Knarr’s deposition, 
did this: They issued this press announcement, and 
they issued it to the press representatives in Wash- 
ington. Of course, they could not control what use 
was made of it and what use was not made of it. 
We have used the Journal of Commerce in which 
this appears as it was a publication in one of the 
principal cities, and which is given general circula- 
tion, as indicated by the fact that the Matson has 
subscribed to it. But this Government agency is not 
going to be able to rely on a statute terminating the 
filing of claims. Therefore, that administrative 
agency has got to sometime decide that the claim 
should not be considered because of laches, because 
it is late, and every reason that would exist in the 
case of an insurance company exists in the case of 
the Government, and it seems to me that any reason- 
able notice, for which the publication is offered, was 
about all they could do, and in view of the fact that 
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this claim was filed so long after Pearl Harbor, and 
so long after the Matson Navigation Company must 
have known their ship was lost, that the action taken 
by the administrative [88] agency, to whom this 
power and authority has been given, seems to me 
very reasonable. 

The Court: Do you urge that there is any statute 
of lintitations at all? 

Mr. Henry: Oh, there is the statute of limita- 
tions; in California it is the three-year statute, and 
we are not barred by that statute of limitations in 
actions arising under this statute. [ mean there is 
no statute of limitations under the War Damage 
Corporation Act, and I think Mr. Charles recognizes 
that, himself, in the language of the Act, itself. 
There are statutes of limitations that apply to the 
bringing of actions, yes. 

The Court: This case was filed 

Mr. Henrv: It was filed in time. There is no 
contention, your Honor, that there was any statute 
of limitations in the ordinary legal sense of the word 
that would in any way bar us. 

The Court: You filed your case within about 
three years of the date the statute would run. 

Mr. Henry: ‘That is right. 

The Court: The statute was enacted—— 

Mr. Henry: March 27, 1942. 

The Court: And you filed the action on March 
22nd, 19-45. 

Mr. Henry: ‘That is correct. 

The Court: You are of the view the California 
law applies? [89] 
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Mr. Henry: I think that is correct, your Honor. 
There is no contention we are barred by any statute 
of limitations in this action, unless there is a statute 
of limitations in a sense by some press release, or 
something like that, where the War Damage Cor- 
poration tried to bar claims by some press release. 

The Court: Whether this statement by the War 
Damage Corporation was operative or not, at least 
I would have to have it before me to decide whether 
it was operative or not. 

Mr. Henry: I guess it goes the same way as the 
others. 

The Court: I think so. You say I ought to make 
a ruling on it. 

Mr. Henry: Iam talking now about this private 
publication. 

The Court: I would not be particularly disturbed 
about making a ruling on it. After I have consid- 
ered the case I might want to change it. 

Mr. Henry: I think you have the actual press 
release. What I was objecting to primarily before 
your Honor now was the introduction of this pri- 
vate publication, to clutter the record, in a sense, 
which is not even in the language of the press re- 
lease appearing in an unofficial publication as hav- 
ing any probative value to the issues of this case. 

The Court: I think perhaps counsel’s purpose is 
to show that the corporation came to the conclusion 
to do this, and it [90] endeavored in some manner to 
reach the public in connection with that. J think 
that probably is what counsel has in mind. I think 


178 Matson Navigation Company 


I would have to know what was done in order to 
see what the legal effect of it was. It may have no 
legal effect. On the other hand, it may have some. 
I do not think it unduly clutters the record. I will 
overrule the objection under the stipulation. 

Mr. Charles: I think, your Honor, that that cov- 
ers all the exhibits that are referred to in the deposi- 
tions of Mr. Wavne and Mr. Goodale. 

The next deposition is that of R. C. Goodale, who 
is the General Counsel of War Damage Corporation, 
and in charge of the handling of claims for the cor- 
poration. 

The Court: What page is that on? 

Mr. Charles: That appears on page 28. 

The Court: I have it. I think we will take a 
short recess. 


(Recess. ) 


Mr. Henry: If the Court please, I spoke to Mr. 
Charles during the recess and he was agreeable, if 
it was agreeable to your Honor, that I call two very 
brief witnesses. It will be somewhat out of order, 
just to get them on and off the stand, if I may, be- 
fore we proceed with Mr. Goodale’s deposition. 

The Court: Yes. [91] 


THERON L. PRENTISS 
called as a witness on behalf of Plaintiff in Rebuttal, 
and being first duly sworn, testified as follows: 


Q. (By Mr. Henry): Mr. Prentiss, I will ask 
you a few leading questions and trv to shorten this. 
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(Testimony of Theron L. Prentiss.) 
You are employed by the insurance brokerage firm 
of Marsh & McLennan, are you? 

A. That is correct. 

Q. That is one of the largest firms in the United 


States, is that right? A. Yes. 
Q. For how long have you been employed by 
them, approximately ? A. 28 years. 


Q. Specializing in marine insurance? 

A. Yes, sir. 

@. Where has your employment been? In San 
Francisco, or elsewhere? 

A. New York and San Francisco. 

Q. Both places? A. Yes, sir. 

Q. During that full period of time you have been 
connected with the phase of their business that is 
connected with marine insurance, is that right? 

A. Yes, sir. 

@. You are a member of the Society of Average 
Adjusters, are you? A. Yes, sir. [92] 

Q. If that is the correct title; and you are 
familiar with general forms of marine insurance of 
all types, are you? A. Yes, sir. 

Q. Hull, cargo, and every type, is that correct? 

A. Yes, sir. 

Q. Can you tell us whether it is a frequent or 
infrequent occurrence in marine hull policies to 
refer to the vessels as property ? 

A. Quite frequent. 

Q. Now, in connection with the tvpes of hull 
policies, is it correct that the great majority of the 
hull policies are on a time basis? A. Yes, sir. 
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(Testimony of Theron L. Prentiss.) 

@. And that they cover the property insured, 
Whether or not it is moving or “‘in transit,’’ is that 
correct ? A. Yés, Sir. 

Q. In connection with the less frequent type of 
hull policy which has been referred to here as a 
voyage policy, is it common for such vovage policies, 
or is it uncommon for such voyage policies to cover 
the vessel, the property insured, at times or for occa- 
sions when it is actually not ‘‘in transit’? or mov- 
ing? A. It is customary. 

@. ‘lo cover it when the vessel may be stationary 
or not actually on her voyage, is that correct? 

A. Yes, sir. [93] 

Mr. Henry: That is all. 


Cross-Examination 
By Mr. Charles: 

@. Mr. Prentiss, you spoke of the word ‘‘prop- 
erty’’ appearing in the hull policy. Now, does that 
word appear in the Sue and Labor elause, or is it 
used as a word to deseribe the ship and her equip- 
ment ? 

A. The ordinary hull policy, it appears in the 
Sue and Labor clause; it also appears in the Perils 
clause and it appears in the Collision clause. 

@. None of those clauses in which the property 
covered by the insurance is deseribed, are they? 

A: Ne: 

Q. Mr. Prentiss, you were here in court, J think, 
when Mr. Galbreath and Mr. Knowles testified this 
mornine and this afternoon ? A. Yes, sir. 
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(Testimony of Theron L. Prentiss.) 

Q. You heard their testimony, did you? 

Ae Yes: 

Q. Could vou tell us whether the statements that 
they made with reference to the use of the words 
‘‘in transit’? with reference to things carried as dis- 
tinguished from the vehicle are in accordance with 
vour understanding? 

A. I would not say so. 

Q. You would not say so? A. No. [94] 

Q. Can vou tell us, would it be correct to say, 
then, that vou disagree with the substance of the 
testimony of those men? 

A. Not the substance of it, no. 

Q. Can vou tell me, with your familiarity with 
insurance, if somebody spoke of a ship ‘‘in transit”’ 
would vou consider it an insurance expression ? 

A. I would not say that it was an insurance ex- 
pression, but I would certainly understand what was 
meant by the term, I think. [94-a] 

Q. In fact, wouldn’t you throw up your hands 
and say, ‘‘ You never see that in connection with a 
ship. You are onlv talking about cargo’’? 

A. No, I would not say that. 

Q. You would not think that that was a mis- 
use of the term? A. No. 

Q. Mr. Prentiss, I wonder if you know of Mr. 
George Inselman of the Marine Office of America? 

A. Yes, I know him. 

Q. If you knew his testimony was the same you 
would disagree with him, too, would you? 

A. Yes. 
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(Testimony of Theron L. Prentiss.) 

Q. Do you know Mr. Pease, the American man- 
ager of the British Foreign in New York? 

A. Yes. 

Q. If that was the substance of his testimony 
you would still disagree? A. Yes. 

Q. Do you know Homer Wayne of the Albert 
Wilcox Company ? A. Yes. 

Q@. If that was the substance of his testimony you 
would still disagree with that? A. Wes 

Mr. Charles: JI think that is all. 

Mr. Henry: That is all. Thank you. [95] 


MELVIN PRICE 


called as a witness on behalf of the plaintiff in re- 
buttal; and having been first duly sworn, testified 
as follows: 

The Clerk: State your name to the Court, 
please. A. Melvin Price. 


Direct Examination 
By Mr. Henry: 

Q. Mr. Price, you are employed by the Matson 
Navigation Company ? A. Yes. 

@. The plaintiff in this action. Were you em- 
ployed by the Matson Navigation Company in De- 
eember, 1942? um Yes 

Q. And you had been employed by them for sev- 
eral months prior to that, is that right? 

A. Yes. 

Q. And you have been employed by them stead- 
ily ever since, is that correct? A. Yes. 
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(Testimony of Melvin Price.) 

Q. Your employment with them is that of in- 
surance manager? A. Correct. 

Q. And all matters of insurance are referred to 
you, is that correct? A. Yes. 

Q. I will show you a photostatic copy of the 
Journal of Commerce and Commercial News dated 
December 31, 1942, Page 3, [96] and particularly 
an article headed there, ‘‘WDC to Consider Claim 
for Losses,’? and ask whether you ever read that 


article ? A. No, I have not. 
Q. Did vou ever see that article prior to coming 
to court today? A. No. 


Q. Do you in the office of Matson Navigation 
Company regularly read and see the New York 
Journal of Commerce? 

A. No, I do not personally. 

Q. Do you know what the practice is with re- 
spect to the scanning or reading of any such jour- 
nals as the New York Journal of Commerce or 
other newspapers or publications in the Matson 
Navigation Company? 

A. The practice is on all journals that have 
come in, including this, to have someone in the 
executive department clip those items which seem 
to be important to the company, and then they are 
circulated among the officers and the various de- 
partment heads. 

Q. And who is the person who does that scan- 
ning and clipping? Is it an executive? 

A. No, that is done by either one of the stenog- 
raphers who are in that department. 
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(Testimony of Melvin Price.) 

Q. Did you ever receive a clipping of this article 
we referred to in the New York Journal of Com- 
merece for December 31, 1942? [97] 

memeivon ll cid! not. 

Mr. Henry: That is all. 


Cross- Examination 
By Mr. Charles: 

Q. Mr. Price, did you know anything about the 
fact that there was a War Damage Corporation 
prior to this particular claim being pressed ? 

A. Yes. 

Q. Do you know what executives in your com- 
pany see the Journal of Commerce, the New York 
Journal of Commerce ? 

A. I do not, no, other than the fact that clip- 
pings are circulated. 

@. And the Journal of Commerce has one of the 
principal shipping pages of the marine journals in 
the country? I expressed myself badlv. Is it well 
known? A. It is well known. 

Q. Do you know whether Mr. Roth, the Presi- 
dent of your company, sees the Journal of Com- 
meree ? Awe do not, 

Q. Do you know whether Mr. Walton sees it? 

A. No. 

Q. Or Mr. Gallagher, the Operating Manager? 

n. Ido mot 

Q. Do you know whether Mr. Fraser Bailey, the 
former Executive Vice-President, sees it? 

A. No, I do not. [98] 
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(Testimony of Melvin Price.) 

Q. And vou do not know what other men in the 
company may see it? A. No. 

Mr. Charles: That is all. 

Q. (By Mr. Henry): You do know, Mr. Price, 
there was no clipping referred to you and no ref- 
erence was made to you of this article at any time 
until in court today, is that correct? 

A. That is correct. 

Mr. Henry: That is all. 

Mr. Charles: If the Court please, the deposition 
of Mr. Goodale I think also is one which we may 
offer without the necessity of reading it. Your 

Honor mentioned the problem which has developed 
by the testimony and the objections. ‘The testimony 
is of the type with which your Honor is familiar, 
and we can perhaps refer to the citations of author- 
ity which we believe support the testimony which 
we have sought from Mr. Goodale on direct exami- 
nation in our briefs. I would, however, like to offer 
at this time a stipulation with a few corrections 
which refers to both Mr. Goodale’s deposition and 
Mr. Knarr’s deposition, both of which are minor 
corrections, which Mr. Henry and we have agreed 
upon. I will at this time offer the deposition in 
evidence with the understanding that the same ob- 
jections may be deemed reserved. 

Mr. Henry: May I make this suggestion with 
regard to [99] those corrections, your Honor: There 
is no disagreement at all on them, but at the same 
time, in the next day or so, if it is agreeable with 
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Mr. Charles, we could obtain the depositions from 
the Clerk and ourselves make those corrections so 
that vour Honor won’t have to check back and 
forth, and they will be on the face of the deposi- 
tions. We did do the same sort of thing, as far as 
making corrections is concerned, on the New York 
depositions. T would like to make this suggestion: 
Mr. Goodale’s deposition does involve a number of 
thines that T think for the Court’s understanding 
of the case, and also particularly with reference to 
the cbjections to certain of his testimony there, that 
if we could have a hasty reading of it, it would be 
helpful. 

The Court: Why don’t you state the substance. 
of it or read such parts of it as vou think are 
necessary ? 

Mr. Henry: JI think that would be helpful. 

The Court: What is the substance of the testi- 
mony? What is he testifying about? 

Mr. Charles: He is testifving about the practice 
of the corporation, its interpretations of the statute 
with relation to the claims to be allowed, its inter- 
pretations of the statute with respect to the power 
of the corporation to make exceptions, the fact that 
it did, and also the claims that had been filed for 
the loss of ships, the three that Mr. Henry men- 
tioned this morning, what disposition had been 
made of [100] those claims. That is the principal 
substance of it. 

The Court: What vou are really offermg the 
deposition for is to show that the corporation, in 
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performing its administrative functions under this 
statute, made rulings and interpretations concern- 
ing this very matter or like matters? 

Mr. Charles: That is correct. 

The Court: Of course, we already know what 
the decision is in reference to this matter, because 
accompanying the Complaint is the letter of deci- 
sion in which the corporation gives its reason for 
rejecting the claim in suit. Now, are there some 
other claims of a similar nature that were passed 
upon and an interpretation given? 

Mr. Charles: There were only two. The other 
two were the Montebello, a Union Oil tanker, which, 
as explained this morning, was the subject of a 
suit in Judge Roche’s court with a jury verdict in 
our favor, and the other case was, as the testimony 
shows, a fishing vessel which sailed out of a port 
on the Atlantic Coast and was lost at that time. » 

But we go further than this: we show in Mr. 
Goodale’s testimony that the Corporation construed 
the statute to give it the authority to make exclu- 
sions as to the type of property covered, and that 
is the substance of his testimony. That is, if the 
Corporation did not have the power to make any 
exceptions, and the statute, as contended by our 
opponents, simply apphed to all property, as they 
say, real and personal, [101] then the actions of the 
Corporation would not be in harmony with the 
statute. The Corporation took the position that it | 
had the right to exclude the same types of property 
that were excluded in the press release and other 
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types, and that it had hkewise the authority to ex- 
clude insurance claims, and we feel that that testi- 
mony should carry weight in the construction of the 
statute, because as the cases show, an agency of the 
Government which was instrumental in proposing 
the introduction of a statute in Congress, the inter- 
pretations of such agency should be given particular 
weight, and the interpretations referred to in Mr. 
Goodale’s deposition cover not only the exclusion of 
ships, which has already been covered in the resolu- 
tion and the regulations that we spoke of, but it 
refers to the practice pursuant to those regulations 
of exeluding other types of property. 

The Court: During the six months period? T 
am colloquially referring to it as the sixth months 
period, 

Mr. Charles: Yes, I am referring to that. They 
exeluded other types of property during that period, 
and we simply point out that if the Corporation did 
not have the power to exelude ships, they did not 
have the power to exclude anything, and their 
action in exeluding all other types of property 
would not be proper. Or to put it the other way, 
the fact that they did exclude those things is a 
construction of the statute that they have the power 
to exclude them. [102] 

The Court: That is really the question before 
the Court, isn’t it? 

Mr. Charles: That is correct. 

The Court: Because Mi. Henry contends that 
during this six months period, because of reasons 
which he briefly touched upon and I suppose will 
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be argued in the briefs, that during the six months 
period there was some intent to take away or not 
to vest in the War Damage Corporation the power 
to make any exclusions during that period. Now, 
either they had that power or they did not. If they 
had the power, I suppose if it is determined they 
had the power to make the exclusions during the 
sixth months period, why, then, that would deter- 
mine the matter. . 

Mr. Henry: With the further question that 
whether that power to exclude was subjeet—— 

The Court: Was seasonably and properly and 
not arbitrarily exercised. 

Mr. Henrv: That is correct, your Honor. 

The Court: J will read this deposition, subject 
to any of the objections that have been made, but 
it seems to me that is the very question I have to 
determine. I mean I think I can take it as a fact, 
from what you said, that they did make exclusions 
for other property other than ships. I take it they 
did do that. 

Mr. Charles: That is correct. [103] 

The Court: The question is, did they have the 
power to do that. That I will have to determine 
irrespective of whether they did or did not do it. 

Mr. Charles: Yes, the point is, with respect to 
this testimony, the Courts have held that in decid- 
ing the scope of the statute the Courts may be 
guided by the administrative determinations of the 
agency itself in construing the statute. 

The Court: Only if it is reasonably within the 
scope of the power of the agency. In other words, 
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if the OPA decided that they were going to stop a 
man from delivering butter to an apartment house 
under rent regulations, I could say, ‘‘T am not going 
to pay any attention to that. That is not within the 
scope of their power.’’ Isn’t the main question 
whether they had the power to do what they did? 

Mr. Charles: That is true, but the authorities 


The Court: I think I understand what your 
argument is, that the Court should give weight, 
where there have been certain powers and functions 
entrusted to an administrative agency to the inter- 
pretations of that agency of the manner and mode 
in which its powers should be exercised. There is 
no doubt about that. That has been commented 
upon in many authorities under many statutes. But 
the agency could not make a regulation that would 
give it the power to exercise a power under the 
statute if it did not have the power under the 
statute. [104] 

Mr. Charles: I think the testimony is admissible 
on the very point as to whether the agency has the 
power. For example, your Honor may recall the 
ease of United States vs. The Truck Association, 
which is in 310 United States. There again was in- 
volved the meaning of the term ‘‘employees’’ as 
used 

The Court: J read that. I think I read that case 
in connection with the newspaper cases I had a 
while back. You mean under the Social Security 
Act? 

Mr. Charles: Under the Fair Labor Standards 
Act. 

The Court: That is right. 
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Mr. Charles: You will remember the question 
there was the meaning of the word ‘‘employees.”’ 
‘The contention was made that the term related only 
to employees dealing with the matter of safety, and 
the only jurisdiction of the ICC was over employees 
who had anything to do with the problem of safety. 

The Court: I think that must be a different case 
then. As I remember the trucking case, it was a 
question of whether or not the trucking company 
itself was a service company. The trucks were fur- 
nished by individuals themselves, and the question 
was whether they were employees or whether there 
was employment, or whether they were independent 
contractors. I guess vou must be referring to a 
different case. 

Mr. Charles: That is a different case. I have 
excerpts [105] here. . 

Mr. Henry: I assume this will be covered by 
your brief. 

The Court: I think, gentlemen, not to prolong 
this argument, it would be better to submit the depo- 
sition, I will read it, and to the extent to which I 
think, after I have read your brief and considered 
the matter, there is need to give weight to the deci- 
sions or interpretations of the War Damage Cor- 
poration, and to the extent that they are applicable, 
if they are applicable, I will either give them weight 
or not give them weight, depending upon what the 
whole picture requires, after you have briefed the 
whole case. 

Mr. Charles: That would be fine. 


192 Matson Navigation Company 


The Court: I think that is the fair way to do. 

Mr. Charles: I do not want to be understood as 
subscribing to the theory that all the questions and 
answers on ¢ross-examination are pertinent. The 
scope of the cross-examination was somewhat 
enlarged. 

The Court: I do not think there is much of a 
question of conflict here, gentlemen, as to any fac- 
tual matters. It is pretty much a question of whether 
there is a cause of action under this statute or not. 

Mr. Henry: I think that is correct. 

The Court: I think T should consider anything 
that reasonably sheds hight upon it, as long as it 
has some proximate relationship to the matter. 

Mr. Henry: There are objections that we have 
raised throughout Mr. Goodale’s deposition there, 
aud primarily on his direct statement that he had 
studied the legislative history, and that having 
studied the legislative history he reached these con- 
clusions; that we consider utterly contrary to the 
principle of law that that is something within the 
provinee of the Court. 

The Court: Are you intending to present, either 
side, references to the Congressional Record in this 
matter ? 

Mr. Henry: Yes. 

Mr. Charles: If the Court please, we would like 
a stipulation that the reports before both commit- 
tees, or, rather, the records of the hearings before 
hoth committees, the reports of both the House and 
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the Senate and the Congresional Record may be 
referred to by either counsel or by the Court, and 
for convenience we will make the references which 
appear to be pertinent in our briefing, and then if 
we may leave with the Court the original record of 
all those documents, and while the Court, particu- 
larly under the recent decisions, has very wide 
latitude, I beheve, in making reference to the leg- 
islative history or any part of it, I think it would 
clarify the matter if we covered it by stipulation. 

Mr. Henry: J hesitate to enter into any stipula- 
tion that these committee hearings are admissible, 
in view of the fact that the bill as it finally came 
out of the House of Representatives [107] and was 
finally adopted was quite different from the bill 
that was originally proposed. I have no objection 
to stipulating—not stipulating, but acknowledging, 
I might say, the rule of law that the Court may 
refer to any proper legislative record on the ques- 
tion. But I do not want to be in a position, your 
Honor, of stipulating to something I do not con- 
sider has bearing on it. 

The Court: To be frank about it, I do not think 
it makes much difference whether you stipulate to 
‘ it or not. "The Supreme Court has long since de- 
parted from the original rigid rule that the only 
statement that should be considered is the statement 
of the Chairman, the member of the Congress in 
charge of the bill when he made his report to the 
Congress. Now they refer to discussions on the floor 
of Congress and make a very liberal use of the Con- 
gressional Record. 
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I just recently decided a naturalization case in 
which somewhat the same question was raised as 
to the administrative interpretation of a statute. If 
you phone my secretary she will give vou the name 
of the petitioner. It was a case in which the Com- 
missioner of Immigration put his interpretation as 
to the meaning of one of the provisions of the stat- 
ute providing for naturalization with respect to 
those who served in the armed forces during the 
war, and as a result of it I studied into the Congres- 
sional proceedings myself and appended them all 
to the opinion for the purpose of showing what the 
intent of Congress was in passing the statute. So 
I think whenever there is a claimed interpretation 
of a statute, particularly where the interpretation 
is entitled to weight because of the fact that it is 
by an administrative officer, the Court is free to 
examine into the Congressional proceedings them- 
selves to see what the intent, if it can be found, in 
the record is with respect to the purpose of the leg- 
islation. I would have to dig that out myself, and 
as long as both of you have dug it out you might 
as well make my job easier by giving it to me. 

Mr. Charles: The only difficulty about that, your 
Honor, is the hearing before the Senate Committee 
on Banking went on for a number of days and the 
record is quite large. 

The Court: The committee made a_ report, 
didn’t it? 

Mr. Charles: It made a report, which is only 
two pages. 
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The Court: Aren’t there any statements on the 
floor by the Chairman of the Committee ? 

Mr. Charles: Yes. 

Mr. Henry: Yes, your Honor. 

The Court: The report of the Committee and 
the statements by the Congressman in charge of the 
bill on the floor are the vital ones, because those are 
the statements on which the rest of the Congress 
acted in voting on the bill. 

Mr. Henry: ‘That is our position. 

The Court: The Court has called attention to 
that in [109] several cases. 

Mr. Charles: And of considerable importance 
are the matters that came up in the hearings when 
the particular amendments that are involved were 
decided upon. 

The Court: Are there any statements made be- 
fore the Congress either in the report of the com- 
mittee or on the floor stating the reasons for the 
appearance of certain language or the non-appear- 
ance of other language in the bill? 

Mr. Charles: If Mr. Henry and I once got 
started on that, your Honor would probably stop 
us, because we would both reach diametrically op- 
posite conclusions somewhat vehemently. For that 
reason we believe it would be desirable to have all 
that record available. 

The Court: Perhaps you are right. Suppose 
you let me have along with your briefs the whole 
business, and each side call attention to what you 
want to call attention to and I will have it all 
before me. 
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Mr. Charles: Although it is probably unneces- 
sary, may I be considered as offering that in evi- 
dence at the present time? We will make the offer, 
just so there will be no question as to whether the 
record of legislative history is before the Court. 

The Court: I never heard of that being offered 
in evidence. 

Mr. Charles: We looked into the matter quite 
carefully [110] as a matter of excess caution in con- 
nection with the Montebello case, and we could not 
find any satisfying authority either that it had to 
go in evidence or did not have to. So we protected 
our record by making the offer. 

The Court: You will have to be somewhat spe- 
cific on that. 

Mr. Charles: Yes. 

The Court: I do not want to discourage you 
from putting in what you think is necessary for 
your record. I am going to consider it anyway, so 
it won’t make any difference. 

Mr. Charles: That is the reason ! suggested a 
stipulation. 

The Court: Don’t you think that would protect 
you sufficiently, the statement of the Court upon 
this hearing that the Court will consider what either 
side wishes to call the Court’s attention to in con- 
nection with the Congressional proceedings? If 
would think that that would be sufficient to protect 
you without encumbering the record. That is in 
effect a ruling by the Court, isn’t it, that it will 
consider any matters in the Congressional Record, 
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the Congressional proceedings that either side 
wishes to call the Court’s attention to in connection 
with the passage of this legislation ? 

Mr. Charles: I think that expression is suffi- 
cient, and we will then simply make it available at 
the time our briefs are filed. [111] 

There is just one other thing to which I would like 
to call your attention. Regulations A has as a pait 
of it the standard policy of the War Damage Cor- 
poration, and in view of the fact that it is in such 
small print I would like to offer seperately this 
War Damage Corporation Form No. 1, Special 
Policy, which is a duplicate of that included in the 
Regulations A. 

The Court: But in more readable type? 

Mr. Charles: In more readable type. 

The Court: Very well. 


(The policy referred to was thereupon re- 
ceived in evidence and marked Defendants’ 
Exhibit A.) 


Mr. Henry: I objected to Regulations A, so I 
assume that it includes any part thereof. 

The Court: I think you gentlemen probably can 
tie in most of these matters into your main points. 

Mr. Henry: I cannot resist the temptation, your 
Honor, if I may, having been a little disappointed, 
that time did not permit us to read Mr. Goodale’s 
deposition, just to make this observation, that Mr. 
Goodale is the General Counsel for the War Damage 
Corporation and in a sense, a very real sense there, 
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an advocate. Mr. Goodale in large part testified, 
as I mentioned, as to what he determined to be the 
meaning of the statute from his own study of the 
legislative history. Now, he concluded, according to 
his own statement, that marine [112] property ‘‘in 
transit’’ covered cargoes, and that cargoes were 
covered by insurance during this free period, and 
that that was the provision of the law, that they 
should be covered, but on their own determination 
they said, ‘‘We won’t cover vessels.’’ The point I 
aim making there, your Honor, is that on the rea- 
sonableness of this exclusion we come down in the 
final analysis pretty much to a straight determina- 
tion of whether vessels are property ‘‘in transit,’’ 
because Mr. Goodale and the War Damage Corpora- 
tion acknowledge that for those items that they 
consider property ‘‘in transit’’ they did cover, that 
the statute authorized the coverage, and they gave 
the coverage. It seems to me it comes back in that 
connection, when we are considering the interpre- 
tation of the statute, and so forth, and the legislative 
history, whether they were correct and whether they 
had the power to make that exclusion. , 

The point I am trying to make, your Honor, is 
that they have determined as far as marine property 
in marine transit, according to their definition of 
what marine property is, is covered; so it seems to 
me to spell out pretty clearly if vessels are properly 
to be considered property 


and we submit that they 
are—we likewise should receive the same coverage 
that was acknowledged to apply under the statute 
to this free period for other marine property. 
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Mr. Charles: Of course, we disagree in every 
way on that. I think that ships were clearly outside 
the scope of the [113] statute, and the Corporation’s 
understanding of tne statute was that ships were 
not covered, but the term ‘‘property in transit,’’ as 
the legislative history connected with the interpreta- 
tion of that amendment, which was not in the origi- 
nal bill, shows, referred only to things carried and 
not ships, and we will make references to the com- 
mittee hearings in which both Jesse Jones and 
Admiral Land appeared, the one in person and the 
other through a letter, and said, ‘‘We are not going 
to have our agencies occupying the same field. The 
Maritime Commission can do it. We are not going 
to do it.”’ The Corporation then to make doubly 
clear its position, and in order to have a guide in 
handling claims, passed this October 2, 1944, resolu- 
tion, in which they consolidated their prior practice, 
referred to Regulations A, and set down the various 
classes of property, which were numerous, that they 
would not cover. So in the light of the history of 
the Act itself and its background we see nothing 
illegal in the position taken by the Corporation and 
its powers to exclude property is quite evident, not 
only in the terms of the statute itself, but in the 
legislative history. 

The Court: Before we fix the time for briefing. 
in this matter, [ would like to inquire whether this 
question of law was presented to the Court in the 
Montebello case. Was it? 

Mr. Henry: We consider it was from this stand- 
point, your Honor; as far as their general right 
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to exclude vessels. [114] The question arose in the 
Montebello case whether the vessel was inside or 
outside the 3-mile limit. The ‘‘in transit’? question 
was not involved. 

Phe Court: In other words, if the Juiv had 


decided the vessel was 
Nrotienry : inside the 3-mile limit, the only 


hasis the case could have gone to the jury on, the 
plaintiff would have been entitled to a recovery. In 
other words, the case got to the jury simply because 
there was some factual] issue in dispute as to whether 
the vessel was lost inside the 3-mile limit. 

The Court: The Jury decided the vessel was 
outside ? 

Mr. Henry: Outside the 3-mile limit. 

The Court: Therefore clearly the statute did not 
apply. 

Mresdicnry: “Eharas right. 

Mr. Charles: As I tried that case, perhaps—— 

The Court: If the Jury had decided it was in 
the 3-mile limit, wouldn’t the Court still have to 
decide the question of law? 

My. Henry: I think the Court decided that ques- 
tion by submitting it to the Jury. 

The Court: What was submitted to the Jury? 
The whole case or some special issue ? 

Mr. Henry: If the Court had decided that this 
attempted exclusion by the War Damage Corpora- 
tion of all vessels under [115] their order of Octoher 
2, 1944, which we eall the retroactive order, if the 
Court had considered that that was controlling, 
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there was ho oceasion for submitting that case to 
the Jury. That would throw the case out completely. 
Whether the vessel was in or outside the 3-mile limit 
would not determine if that regulation was valid. 

The Court: Did the Court consider all this legal 
argument ? 

Mr. Henry: There were lots of motions. 

Mr. Charles: Inasmuch as I was counsel, i: 
counsel will permit me, we made a motion raising 
the same issues on a motion for judgment for the 
defendant, and our opponents made a motion to 
strike our answers, which were similar, although as 
Mr. Henry said, the issue of property ‘‘in transit”’ 
was not involved, because the Montebello was going 
from San Luis Obispo to Vancouver, not between 
ports in the United States and possessions. Judge 
Roche took that under submission and we briefed 
the points quite fully, including the same issues we 
are reaching here, that there was no cause of action, 
and the Corporation had excluded the ships, and 
Judge Roche denied both our motion for judgment 
on the pleadings and also denied the motion to strike 
the answer. Then when the case got to the Jury 
Judge Roche said—and my only justification for 
mentioning this is that it is in the record—that he 
was disposed to grant the motion for the defendant 
and direct a [116] verdict, and although he said that 
at the time the jury trial had gone on for a consider- 
able length of time, and we deemed it advisable not 
to make such a motion. The case was submitted io 
the jury, and the jury found, as Mr. Henry stated, 
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the ship was lost outside the threc-mile mit, and 
therefore it could not be property situated in the 
United States, and having sued not only on the 
statute but on the press releases, because the press 


662 


releases, having no application to property ‘‘in 
transit,’’ nevertheless referred to property situated 
in the United States, and they claimed, both on that 
basis and on the basis of the statute, which likewise 
applied to property situated m the United States, 
and contended we did not have the authority to 
exclude from protection various types of property. 

The Court: Did Judge Roche's statement have 
reference to the issue to be submitted to the jury, 
or the matter of previous motions? 

Mr. Charles: With reference to the matter of 
the previous motions. 

Mr. Henry: ‘Those were both denied. 

The Court: He had already denied them? 

Mr. Charles: That is quite correct. 

The Court: I do not quite yet the reason for 
Judge Roche’s statement that he was inelined to 
direct a verdict, if it referred to the issue that was 
being submitted to the jury. [117] 

Mr. Ransom: Your Honor, maybe I can make a 
statement of that as an impartial observer—very im- 
partial. The original motions that were made long 
before the trial Judge Roche denied; he denied our 
motion for judgment on the pleadings and also denied 
their motions to strike the answer. In effect, by doing 
that he decided nothing. At the end of the plaintiff’s 
ease Judge Roche asked whether we would like to 
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make a motion to direct a verdict. Mr. Charles made 
the statement that we would, but assumed he would 
reserve ruling. As the trial went on, and about two 
days before the end of the trial, Judge Roche stated 
in open court that he would be inclined to grand our 
motions for a directed verdict. We then decided not 
to make the motions, not to renew the motion at the 
end of the case, and in chambers—I do not know 
whether it is correct to say it was in chambers, but I 
think it is a fact—it was determined the morning that 
the matter was finally submitted to the jury that we 
would not have a motion for a directed verdict before 
Judge Roche, as he indicated clearly he would grant 
that motion 

Mr. Henry: I thought vou said he was inclined to 
consider it. [ do not get it. 

Mr. Ransom: As it turned out, frankly, we won 
the case on the facts. We did not want the case con- 
sidered on the law. We wanted a clear-cut verdict on 
the facts, which is what we got. We therefore did not 
at that time renew the motion [118] for a directed 
verdict. The court did not have to decide a motion 
for a directed verdict and did not decide the motion 
for a directed verdict. 

The Court: That still does not clarify the matter 
in my mind. Do you mean that Judge Roche was 
going to direct a verdict by reversing his previous de- 
cision on the motions? If so, that is one thing, but if 
he was going to direct a verdict on a factual issue, 
that would be another thine. Hecould very well come 
to the conclusion that he should direct a verdict be- 
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cause of the inherent power to decide that the evi- 
dence is so preponderate one way or the other or 
undisputed that the court will, on a factual matter, 
direct a verdict. He may have had that in mind and 
there wasn't anv question in his mind that the jury 
should decide and could not do anything else but 
decide that this ship was outside the three-mile 
limit. 

Mr. Charles: Your Honor, I would really prefer 
not to comment any more on this, and I think, for 
the protection of our record, we might ask if the 
Court would disregard the comments we have made 
with respect to the other case. 

The Court: What prompted my inquiry was that 
this is one court, and if some other judge has made 
a decision on the precise question that is before me, 
it would be travesty on justice to have Judge Roche 
decide one wav and Judge Goodman decide another 
wav on the very same question, and [119] we have 
alwavs made it a practice of avoiding that. As a 
matter of fact, Judge Roche sat with me the other 
day in an admiralty case because of the fact that he 
had decided a case arising out of the same accident, 
and it would have been ridiculous for me to have 
held the respondent liable where the same act of 
negligence was alleged. Two people got mjured at 
the same time and place as the result of the same 
act of negligence. Just because we have a multiple 
judge court does not mean that justice should 
founder itself that way. That is what prompted mv 
question. 
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Mr. Charles: I have no question as to the pro- 
priety of vour Honor’s inquiry, but I have some 
question as to the propriety of my answer, because 
the matter was involved. While it is in the record, 
it is in statements which Judge Roche made, and we 
are clear in our own interpreptation of them, but 
I am not clear enough with respect to the record 
but what Mr. Henry might draw some other infer- 
ence from that. : 

Mr. Henry: My only contention in that regard, 
vour Honor, is there is no decision in this court on 
either this factual issue or this issue of law, because 
the matter that was before Judge Roche was the 
simple question of whether it was lost inside the 
three-mile limit. Our vessel was lost far at sea. 

The Court: Neither side is going to rely on the 
decision of Judge Roche? 

Mr. Henry: That is correct. I do not think it 
has any [120] direct application to this case at all. 

The Court: How did you want to brief this 
matter ? 

Mr. Henry: My suggestion would be that we 
have twenty days for opening, possibly twenty days 
for reply, and then ten days for a final brief from 
the plaintiff. 

The Court: Is that satisfactory ? 

My. Charles: That is satisfactory. 

Mr. Henry: There is only this question: I do 
not know whether Mr. Charles has an answer to that 
question I was asking you about the other day. 

Mr. Charles: We might want to shorten it. We 
did get an answer. [ am not sure of the substance 
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of it. Your Honor, that is with respect to the ques- 
tion of the period of the existence of the corpora- 
tion. Myx. Henry was somewhat concerned lest the 
corporation completely expire by June before it 
would be possible for him to get. a final decision from 
the Circuit Court of Appeals and from the Supreme 
Court within the limited time. We are endeavoring 
to find out for him what that situation is. 

The Court: I suppose some other Government 
department will carry on, as in the case of all these 
other agencies. I do not think the Government ever 
escapes its obligations in that way, or attempts to. 

Mr. Charles: We will make available to Mr. 
Henry all the information we have, and the only 
effect of it will be that [121] he might wish to cut 
down that time, and that we could do by stipulation. 

Mr. Henry: Would it be agreeable, your Honor, 
that we get in touch with you or your clerk when 
the briefs are in and arrange for oral argument at 
a convenient time? 

The Court: Of course, that time limit is not 
going to he binding on the court. 

Mr. Henry: I understand that. T was just refer- 
ring to the question of fixing the time for briefs and 
for oral argument. 

The Court: The briefs will be filed 20, 20 and 10. 
IT will mark it June 23rd for submission. If vou 
want to shorten that period you can do so by agree- 
ment. 

Mr. Henrv: And then we could arrange for oral 
argument at a convenient time after the briefs 
are mm. 
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The Court: Do you want to argue it besides? 

Mr. Henry: Whatever your Honor’s pleasure is. 

Mr. Charles: I think it would be desirable. Your 
Honor might have questions. 

The Court: Suppose you let that go until I 
have had a chance to study the case. There is no use 
of my hearing argument before I have read the 
briefs. 

Mr. Henry: Thank you. 

Mr. Charles: Thank you, your Honor. [122] 


CERTIFICATE OF REPORTER 


I, J. J. Sweeney, official reporter, certify that the 
foregoing 122 pages is a true and correct transcript 
of the matter therein contained as reported by me 
and thereafter reduced to typewriting to the best of 
my ability. 

/s/ J. J. SWEENEY. 
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In the United States District Court in and for the 
Northern District of California, Southern 
Division 


No, 24575-G 


MATSON NAVIGATION COMPANY, 
a Corporation, 
Plaintiff, 
VS. 


WAR DAMAGE CORPORATION, a Corporation, 
Defendant. 


DEPOSITION OF HANS O. MATTHIESEN 
Thursday, June 21, 1945 


Be It Remembered, that on Thursday, the 21st 
day of June, 1945, at 11:15 o’clock a.m., pursuant 
to oral stipulation between counsel for the respec- 
tive parties, at the office of Messrs. Hall, Henry & 
Oliver, 626 Matson Building, 215 Market Street, 
San Francisco, California, personally appeared be- 
fore me, Ella Cook Kelly, a Notary Public in and 
for the City and County of San Francisco, State 
of California, Hans O. Matthiesen, a witness called 
on behalf of the plaintiff herein. 

Messrs. Hall, Henry & Oliver, represented by 
Lyman Henry, Esquire, appeared as attorneys for 
the plaintiff; and Messrs. Lillick, Geary, Olson & 
Charles, represented by Allan E. Charles, Hsquire, 
appeared as attorneys for the defendant. 
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(Deposition of Hans O. Matthiesen.) 

The said witness having been by me first duly 
cautioned and sworn to testify the truth, the whole 
truth, and nothing [1*] but the truth, in the above- 
entitled cause, did thereupon depose and say as 
hereinafter set forth. 

It was stipulated between counsel for the respec- 
tive parties that the Notary Public, after admin- 
istering the oath to the witness, need not remain 
further during the taking of this deposition. 

It was further stipulated that the said deposi- 
tion should be recorded stenographically by R. R. 
Roberson, a competent official shorthand reporter 
and a disinterested person, and thereafter tran- 
seribed by him into longhand typewriting, and by 
stipulation between counsel for the respective par- 
ties the reading and signing of the deposition by 
the witness were waived. 

It was further stipulated that all objections to 
questions propounded to the said witness shall be 
reserved by each of the parties, save and except 
any objections as to the form of the questions pro- 
pounded. 

Mr. Henry: Mr. Charles, this deposition can be 
taken in the usual manner, and the stipulations 
will be incorporated in the deposition ? 

Mr. Charles: Yes, fine. 

Mr. Henry: And including a waiver of signing? 
Is that agreeable? 

Mr, Charles: Yes. 


—_— 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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(Deposition of Hans O. Matthiesen. ) 
Mr. Henry: And the Notary may be excused? 
Mr. Charles: Yes. 


HANS O. MATTHIESEN 


a witness called on behalf of the plaintiff, being 
first duly cautioned and sworn by the Notary Public 
to tell the truth, the whole truth, and nothing but 
the truth, testified as follows: 


Direct Examination 
By Mr. Henry: 

Q. Captain, your name is Hans O. Matthiesen, 
and you are at the present time a commander in 
the United States Naval Reserve, is that correct? 

A. That is correct, yes. 

@. In December of 1941, vou were the master 
of the American steamer ‘‘Lahaina,”’ official num- 
ber 220763? Is that correct? 

A. That is correct. 

Q. And the vessel at that time was owned by 
the Matson Navigation Company ? 

A. She was. 

Q. And you were employed as master by the 
Matson Navigation Company ? 

A. What issachit. 

@. Do you recall the tonnage, gross tonnage, 
registered tonnage of the ‘‘Lahaina,’’ Captain? 
5645 tons. 

Gross registered tonnage? 
Gross, ves. 
And the net tonnage? A. 3517. 


Oro> 
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(Deposition of Hans O. Matthiesen. ) 

Q. And when was the ‘Lahaina’ built? 

A. In 1920. 

Q. What was the last voyage, or rather what 
was the last port of departure of the ‘‘ Lahaina’ 
in December of 1941? [3] 

A. Ahukini, Kauai, Territory of Hawaii. 

Q. And on what date in December did the ‘‘La- 
haina”’’ depart from Abhukin ? 

A. December 4th, 1941. 

Q. And where was the ‘‘Ahukini’’ bound for 
at that time? 

Where was the ‘‘Lahaina’’ bound for? 
Yes, the ‘‘Lahaina’’? 

Bound for San Francisco. 

Did she have any cargo aboard? 

Yes, she had about a thousand tons of cargo 
aboard. 

@. And what was the character of the cargo 
generally ? 

A. Mostly scrap iron and—serap iron and, I 
believe, a few items of general freight, the nature 
of which I really have forgotten. 

Q. Was all of that cargo from Hawaiian ports? 

A. It was all loaded in Hawaiian ports, yes. 

Q. And had the ‘‘Lahaina’’ been voyaging be- 
tween Hawaiian ports and the Mainland at all 
times within recent months prior to this voyage? 

A. Prior to that voyage, yes, as long as I had 
been on her. 

@. Yes. And where is the ‘‘Lahaina’’ today, 
if vou know, Captain? 


POPS 
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(Deposition of Hans O. Matthiesen.) 

A. T know. She’s sunk by a Jap—a Japanese 
submarine, rather. 

Q. And what was the first occasion that you 
learned of the attack on Pearl Harbor and the 
state of war between the Empire of Japan and 
the United States? 

A. The first indication we had of that was when 
we heard on our radio sets that Pearl Harbor had 
been attacked on the [4] morning of December 7th. 

Q. 1941? A. 1941. 

@. And at that time you were on this voyage 
from Ahukini to San Francisco? 

A. Yes, sir, I was. 

Q. Just tell us in your own words if you can, 
Captain, what occurred with respect to your first 
learning of any enemy submarine that attacked 
you, or any enemy action which resulted in the 
sinking of the ‘‘Lahaina’’—just in narrative fash- 
ion, if you can throw your mind back to those 
events, Captain. 

A. In connection with the sinking of the ‘‘la- 
haina’’ only, you mean? 

Om ves: 

A. J see. All right. At about 1:40 p.m. on 
December 11th, I was on the bridge with the sec- 
ond officer, when a shot was fired over the ‘La- 
’ which we discovered when the shell struck 
the water ahead of the ship, and immediately after 
we saw the splash of the shell we heard the report 
of the shell exploding, and immediately after that 


haina,’ 
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(Deposition of Hans O. Matthiesen. ) 
the explosion of the powder charge from the sub- 
marine, so we turned around in the direction where 
that sound came from and there was the subma- 
rine lying broadside to in the sun. 

Q. It was clear and broad daylight? 

A. Clear and broad daylight, beautiful weather, 
a northeasterly wind blowing about force 4, and 


the submarine was stopped and 

Q. On the surface? 

A. On the surface, yes. So naturally we took 
that as a warning shot for the vessel to stop [5] 
in order to be searched under international law, 
which we did. 

Q. You stopped? 

A. We stopped the engine and hove to. 

@. And then what happened, Captain? 

A. And of course the Japanese kept firing. ‘The 
second shot came close aboard, and the third shot 
hit in the machine shop on the starboard side amid- 
ships about, oh, I should say ten feet above the 
water line, and the shrapnel off the shell pierced 
the bottom of the starboard hfeboat, which was 
swung out over the side for just such an emergency. 
There being a state of war, naturally we took that 
precaution. 

Q. Were any of you, or any of the officers or 
erew, In the lifeboat at the time that these other 
subsequent shells that you have referred to started 
striking the ‘‘ Lahaina’’? 

A. No, after the third shell struck, then I or- 
dered to abandon ship, because, in my opinion, the 


214 Matson Navigation Conpany 


(Deposition of Hans O. Matthiesen.) 
Japanese submarine had the intention of keeping on 
shelling it, you see. 

Q. Now, about what was the location of the 
‘Lahaina’? at the time that you sighted the sub- 
marine, when she fired on you as you have men- 
tioned ? 

A. The position in latitude and longtitude, you 
mean ? 

Q. Yes, approximately. 

A. Yes. All right. The latitude twenty-seven 
thirty-five north, and one hundred and forty-seven 
twenty-five west. 


Q. Longitude? A. Longitude. 
Q. And was the vessel bound for San Francisco 
at that time? [6] A. Yes, sir, she was. 


@. Was she on her regular or, you might say 
peacetime course for San Francisco at that time? 

A. No, I wouldn’t say that she was on her peace- 
time course. 

Q. What was the difference, if any, from her 
ordinary peacetime course? Was she north or south 
of her peacetime course? 

A. Well, we had received orders to—on two ocea- 
sions previous to the sinking, to change course, so 
naturally she was not on the great circle track from 
Ahukini to San Francisco. 

Q. And the course that she was on at the time 
that the submarine attacked was to the north or 
south of the great cirele? 

A. It was to the south of the great circle traek. 
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Q. To take her out of the more frequented or 
normally frequented track of vessels? 

A. That is right, yes. 

Q. But she was still bound for San Francisco 
at that time? 

A. Bound for San Francisco, yes. 

Q. About how far off the ‘‘Lahaina’’ was the 
submarine at the time these first shots were fired? 

A. About 1500 yards. 

Q. Did the position of the submarine change 
any after that with respect to the ‘‘Lahaina’’? 

A. Oh, yes, after the ‘‘Lahaina’’ was stopped 
and they had been shelling the ‘‘Lahaina’s’’ star- 
board side, and after we abandoned ship, the sub- 
marine crossed the—in other words, went ahead 
across the bow of the [7] ‘‘Lahaina,’’ and then bore 
down on the ‘‘Lahaina”’ on a parallel line of ap- 
proach, and as the submarine got close to the ‘‘La- 
haina’’ she put her stern up to the midships section 
about 150 yards off, and from that position shelled 
the engine room, firing about five or six shots, put- 
ting a large hole into the engine room itself so that 
the engine room filled full of water, you see. 

Q. And where were you at that time? 

A. At that time I was in the lifeboat on the 
port side of the ‘‘Lahaina’’ and about a hundred 
yards from the Japanese submarine. 

Q. Did you have any means of identifying the 
nationality, or verifying rather the assumption that 
you had made that it was a Japanese submarine? 
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A. Oh, yes, we could tell by the stature of the 
men on deck and also by the commands that were 
given at the time. 

@. Have you ever been—had you before the 
sinking ever been to Japan? 

A. Oh, yes, on quite a few occasions—I should 
say about ten or twelve times. 

Q. And could you recognize the speech as being 
that of Japanese nationality? 

A. Oh, yes, yes. 

Q. That is, the commands and speech that you 
heard from the men on the surface—on the deck, 
rather, of the submarine? 

A. Of the submarine, yes. 

Q. That was when you were only about a hun- 
dred vards off, after you were in the lhfeboat? 

A. Yes. [8] 

Q. Now, did all hands on the ‘‘Lahaina’”’ get 
away in the lifeboat? 

A. Yes, sir, all of them got in the boat. 

Q. And you were in a single lifeboat? 

A. In one lifeboat, yes; quite crowded, by the 
way. 

Q. Now, about how many shots from the sub- 
marine in all were fired toward the ‘‘Lahaina’’? 

A. I should say twenty-five shots. 

Q. And about how many of those shots took 
effect in the sense of hitting the ‘‘Lahaina’’? 

A. Twelve. 


Q. ‘And you judged that from what, captain? 
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A. From the holes that we counted after we 
were in the lifeboat. 

Q. Now, after you were in the lifeboat did you 
go back aboard the ‘‘ Lahaina’’? 

A. We did, yes, the next morning. 

Q. That would be on the morning of December 
12th? A. That is right, yes. 

Q. When did the submarine leave the scene, 
approximately ? 

A. Oh, he left—he left about half an hour later 
—well, let’s see I should say he left about 2:30. 

Q. So that there was less than an hour from the 
time that the submarine first fired until the sub- 
marine disappeared from the scene? 

A. That is right, yes. 

Q. And did the submarine disappear on the sur- 
face, or did she submerge? 

A. No, she disappeared on the surface, steaming 
away in a northeasterly direction. 

Q. Now, when you went back aboard the 
‘‘Lahaina’’ on the [9] morning of December 12th, 
did you make a survey of the damage to the vessel 
to determine whether there was any possibility of 
salvaging her? 

A. Oh, yes, we did. We went down to the engine 
room, and there we saw that the starboard boiler 
had been pierced and the engine appeared to be 
damaged—the engine itself; and besides, the engine 
room was full of water, you see, and all through the 
night the settler tanks had been burning—in fact, 
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burning so intensely that it lit up the whole sky, 
you know. 

Q. During the night—that is, the night of De- 
ecember 11th and the early morning during the 
darkness hours of December 12th—was_ the 
‘“‘Lahaina’’ afire as you mentioned? 

A. Afire from stem to stern, except—everything 
from the forecastle head, all the holds were burning, 
the wood, the sweat battens and the ceilings in be- 
tween the decks were burning, the officers’ house and 
the bridge and No. 4 hold, No. 5 and the crew’s 
quarters; then of course forward under the fore- 
castle head the paint locker was burning fiercely. 

Q. And about how far from the ‘‘Lahaina’’ was 
the lifeboat while you stayed off watching her burn 
there? 

A. Fyrom one to two miles, I should savy. We 
sailed at first, while there was wind, up and down, 
and with the ‘‘Lahaina’”’ drifting toward the west 
we kept on following her until the wind died, and 
then of course we had to row to follow her. 

Did you see the ‘‘Lahaina”’ go down? 
Yessir. 

And when did she sink then, approximately ? 
Approximately 11:30 on December 12th. 
11:30? A. A.M. 

A.M. ? Ay AML, yes. 

And about how far off of her were you and 
the other men in the lifeboat at the time she actually 
went down? 


OOOPo re 
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A. When she went down, J should say 750 yards. 

Q. Then except for the effect of wind and cur- 
rent on the ‘‘Lahaina’”’ from the time she was first 
attacked by the submarine until she sank, she was in 
the same location as you mentioned ? 

A. Yes, that is correct, yes. 

Q. And of course the exact amount that she had 
drifted during that time, or changed her position, 
you could only roughly estimate? Is that correct? 

A. Yes. Well, you could determine that within 
a few miles, of course—not too precise at any time. 

Q. Yes, but it would be just the effect of wind 
and current that would have changed her position ? 

A. Yes, that is right. 

@. I don’t know whether I understood you eor- 
rectly on it, whether the ‘‘Lahaina’’ sank at 11:30 
or 12:30. I have a note here of 12:30, Captain, p.m., 
and I don’t know whether that is correct or not. 

A. It might have been 12 :30—it might have been 
12:30. 

Q. Yes. A. That, of course, is true. 

Q. If you made a memorandum 

A. If we made a [11] memorandum of that at 
the time after we returned, then J am inclined to 
think that that is more correct. 


Q. Yes. A. Sure. 
Q. But it might have been at 12:30 p.m. on 
December 12th? A. That is right. 


Q. Instead of 11:30 a.m. on December 12th, 
1941? A. That is correct, yes. 
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Q. Now was any one of the officers or crew in- 
jured as a result of the submarine attack on the 
‘Lahaina’? Did any of them suffer any personal 
injuries as a result of the attack on the ‘‘Lahaina’’? 

A. Not directly, no, if you mean were they 
wounded. 

Q. That is what I mean. 

A. From the shell fire? 

Q. Yes. A. No. 

Q. I will put it this way, Captain: When they 
eot in the lifeboat they had suffered no injury? 

A. No injury by shell shrapnel or by shell frag- 
ments, or anything like that, no. 

Q. And none of them had injured themselves in 
leaving? A. In leaving the vessel, no. 

- Q. And then after the ‘‘Lahaina’’ sank, what 
became of the lifeboat that vou fellows were in? 

A. Well after the ‘‘Lahaina’”’ went down, of 
course we were becalmed for a while, and two days 
we had to row, and then we got westerly wind—in 
other words, wind from the direction toward which 
we wanted to go—so we hoisted sail and stood 
south [12] 

Q. That would be an easterly wind, then, 
wouldn’t it, Captain? 

A. No, a westerly wind. We wanted to go to 
Hawaii, so it was a westerly wind that we had. 

Q. It was a wind blowing from 

A. From the west. 

Q. All right. 
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A. And that is the direction in which we wanted 
to go, you see, so we had a head wind directly 
against us, you know. 

Q. Yes. 

A. So we had to sail south in order to get mto 
the strong trade winds, which of course we would 
have; and that lasted two days, and then in about 
latitude twenty-five we struck the northeasterly 
trades and easterly trades, and from them on of 
course we really traveled; we sailed for all she was 
worth, you know, night and day, before it. We had 
a strong northeast and easterly wind; in fact, toward 
the last, as we got to the Hawaiian Islands, it got 
so strong that we had to take and reef our sail. 
In other words, the little sail we had, we had to 
lower down and only hoist it up halfway, and still 
made more time than we did previously with the 
entire sail. 

Q. And did the lifeboat reach land in the 
Hawaiian Islands? 

A. Yes, we landed on the 21st of December at 
Sprecklesville on Maui. 

Q. And did any of the men lose their lives in 
the course of this trip? A. Yes. 

Q. In the lifeboat? 

Mr. Charles: I object to the question on the 
ground that the complaint does not seek recovery 
for loss of life or [13] loss of personal effects of 
any of the crew members, but only seeks recovery 
for loss of the ship, I believe. 

Pitttemy: That is true, Mr. Charles. I am 
simply trying to get a little bit of the meidental 
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narrative here as to what the experiences were after- 
wards, and if there was no further enemy action 
that they experienced while they were in the life- 
boat. 

Mr. Charles: I don’t think that such evidence 
has any bearing on the issues of the coeniplaint. 

Q. (By Mr. Henry): Well, I will ask that you 
answer the question, Captain, whether any of the 
men in the lifeboat lost their lives while you were 
in the lifeboat and before you reached shore? 

A. Yes, we lost four men. 

Q. And how many men were there in the lifeboat 


at the start? A. Thirty-four men. 
Q@. And that was the full complement of the 
vessel ? A. The full complement, yes. 


@. And do you remember the names of the men 
who had lost their lives or failed to reach shore? 

Mr. Charles: I make the same objection. 

Mr. Henry: Yes, and I understand it extends 
clear through this line of questioning here, Mr. 
Charles. 

A. Yes. Del Tinto, oiler. 

Q. Is that Concezio Del Tinto? 

A. Yes. And then we have Moore, second cook. 

Q. Hilliard Moore? 

A. Hilhard—that is right—second cook. And 
then we have Lundquist, able seaman. 

Q. That is Albert Lundquist ? 

A. Albert, yes, that is correct. Let’s see, now, 
what did we have? Did we mention Freedman ? 
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Q. Freedman you didn’t mention. 

A. No. He was an able seaman too. 

Q. Herman Freedman? 

A. Herman Freedman, yes. 

Q. And with the exception of those four that 
you have mentioned, all of you landed ? 

A. All of us landed, yes. 

Q. As survivors? A. Yes. 

@. When you said it was December 12th the 
vessel sank, that was December 12th, 1941? 

A. 1941. 

@. The day following the original attack? 

A. Yes, sir, that’s right. 

Mr. Henry: That is all. 


Cross-Examination 
By Mr. Charles: 


Q. Captain, very roughly about how many miles 
from the Hawaiian Islands were you at the time 
of the submarine attack? | 

A. On a direct line? 

Q. Yes. A. ‘To the nearest point? 

Q. Yes. 

A. Oh, I should say—I’m estimating now—650 
to 700 miles. 

@. And do you recall approximately what the 
heading of your [15] ship was at the time of the 
attack ? 

A. The heading of the ship at the time of the 
attack—well, I will have to generalize. 

Q. That is all right. 
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A. 3 don’t even remember the exact course. 

@. That is sufficient. 

A. But the heading must have been around 
Sevamiy depiees true. 

Q. Were you able to save your log books? 

pee NO, sir. 

@. Did you save any records at all, Captain—any 
of your ship’s records? A NG eur 

Q. Did vou have your own diary? 

A. Yes. 

Q. Of the events? 

A. iemade pea ship's diary; that is, a diam 
for the lifeboat. 

Q. I sec. And in that diary did you inelude any 
statement as to the location of the ship where she 
was sunk ? A. I did, yes. 

@. Did you include also her course? 

A. Not her course—yes, I did, msofar as it is 
stated that she was on a voyage from Ahukini to 
San Francisco. 

Q. Yes. And do you have that record with you, 
Captain, at this time? 

A. I haven’t it with me, no, but it could be 
produced. 

Q. Is it in your own possession or in the com- 
pany’s possession ? 

A. It is In my possession, yes. 

@. And prior to the time that your ship was 
attacked did you receive any Navy orders as to the 
destination of your ship? [16] 

Eeeacs, Invace: 
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Q. And what was the contents of those orders? 

A. The first time was a dispatch in code from 
the 14th Naval District, the commandant of the 
14th Naval District, directing all United States 
ships to proceed to the nearest United States or 
friendly port, and of course at that time that is the 
order I carried out. 

Q. That is, you carried it out after your ship 
was sunk, in coming back to the Islands, you mean? 

A. No, no, I was on the way from Ahukini to 
San Francisco. On about the 8th of December I 
received this message from the 14th Naval District, 
J believe, directing me, as I said, to proceed to the 
nearest friendly or United States port. 

Q. And you interpreted that to mean San Fran- 
cisco, rather than return to the Islands? 

A. No, I interpreted that to mean Honolulu or 
the nearest Hawalian port. 

Q. Oh, I see. 

A. So I proceeded to Honolulu. 

Q. That is, your ship was actually headed to 
Honolulu at the time of the attack? 

A. No, sir, it was not. As I mentioned previ- 
ously, I had received two orders. 

Q. Will you go ahead and tell me about the other 
order ? 

A. All right. So the next day I received a dis- 
patch from the commandant of this naval district 
here on the west coast, San Francisco, which was 
the 12th. 

Q. Yes. 
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A. And, by the way, the Hawaiian area is the 
14th. I made a mistake Ela 

My. Henry: You mentioned the 14th. 

A. Oh, did I mention the 14th? 

Mr. Henry: Yes. 

A. Fine—O. K. So then I received an order from 
the 12th Naval District, the commandant of the 12th 
Naval District, to proceed at the utmost speed to 


San Francisco, toward Pomt Conception. I was 
mentioned in the dispatch at that time; I was men- 
tioned definitely—addressed to the ‘‘Lahaina’”’ and 
three more ships, which I have forgotten. One of 
them was the ‘‘Liola,’’ I believe. So upon receipt 
of that order I turned around again, of course and 
headed toward Point Conception as ordered. 

Q. (By Mr. Charles): On what date did you 
say that order was received—the second one? 

A. ‘That order was received I believe on the 9th 
—the morning of the 9th. 

Q. And then did you receive any further orders, 
Captain ? 

A. After that I received no orders, no. 

Q@. And you kept on your course towards San 
Francisco ? 

A. I kept on my course towards San Francisco, 
yes. 

Q. ‘Toward Point Conception ? 

A. Toward Point Conception, ves. 

@. And you don’t remember just what the word- 
ing of that order was, do you? A. Yes. 

Q. Did it say ‘Go to Point Conception’’? 
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A. I believe—I remember the order very well. 
It read—not very well; I should not say very well, 
but I will do my [18] best. It read: ‘‘From Com- 
mandant 12th Naval District to SS ‘Lahaina,’ 
‘Liola,’’’ and two other ships which I have for- 
gotten—the name of which I have forgotten 

Q. Yes. 

A. ‘Proceed at utmost speed to San Francisco 
on a course toward Point Conception.’’ Signed, 
‘‘Commandant, 12.’’ It was a very short message, 


I remember. 
Q. And you acted on that and continued to- 


ward A. Oh, yes, yes. 

Q. (Continuing): ——toward Point Concep- 
tion from then until the time of the attack? Is that 
right? A. Yes, sir. 


Q. And if I get the whole statement that you 
made correct, you first of all got the message from 
the 14th Naval District at Honolulu? 

A. Yes. 

Q. Which directed you to return to Honolulu? 

A. Yes. 

@. And you then turned your ship around and 
started back toward Honolulu? Is that correct? 


(The witness nods his head affirmatively.) 


Mr. Henry: Just say ‘‘Yes’’ so the reporter can 
hear you. 
A. Yes, sir. Excuse me. 
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Q. And about how long were you headed toward 
Honolulu before you got that second message on the 
Sth of December ? A. How long? 

Cane usteapproxiimatels. 

A. All right. Approximately eighteen hours 
from—ves, approximately eighteen hours, that is 
Correct. 

@. And then when you got this next order you 
swung your [19] ship around? A. Yes. 

Q. And started back immediately toward San 
Francisco ? 

A. Yes—that is, headed back toward Point Con- 
ception. 

Q@. And did your radio continue in operation 
all the time until the submarine attack ? 

A. Oh, yes. In facet, we were in operation up 
to the time—we sent out an 8.0.S., which was inter- 
cepted, by the way, by radio at Honolulu, and of 
course after that we didn’t send any more, but we 
were in operation with our radio, not at all times 
but during the times that the operator was to be 
on watch. Being a one operator ship, he had certain 
watches to stand, and of course those watches he 
stood, and the watches he stood were known, of 
course, to the Navy Department. 

Q. Yes. Did you hear afterwards, by any chance, 
whether any further messages had been directed 
towards your ship which you didn’t pick up? 

A. No, sir, I hadn’t 

@. As far as you know, there were none? 

A. No, not as far as I know. 
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Q. On that voyage on which your ship was lost, 
Captain, was your crew under articles? 

A. Under coastwise articles. 


Q. Under coastwise articles? A. Yes. 
Q. And do those articles state the ports of call 
in them ? A. Qh, yes. 


@. And did they say ‘‘voyage from Honolulu to 
the United States and return,’’ or how were they 
worded, do you know? [20] 

A. No, we enumerated all the Hawaiian Islands, 
you see—‘‘on a voyage from San Francisco to the 
Hawaiian Islands’’—I don’t really remember how 
the exact wording was. I would have to refresh my 
memory first on that, you know. 

@. Yes. Do you remember whether there were 
any ports mentioned there other than ports in the 
Hawaiian Islands and San Francisco? 

A. No, there were no other ports mentioned in 
that at all. 

@. And was the ship at any time destined to go 
to any other port—any other ports other than the 
Islands and San Francisco? A. No, no. 

Q@. And then you never received any messages 
or directions from the company or anyone else to 
proceed other than to San Francisco? 

A. No, sir. 

Q. And Point Conception? A. No. 

@. You mentioned that your ship had about 
1000 tons of scrap ivon, I think you said, on board? 

A. Yes. 
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Q. Was that carried under bills of lading, do 
vou reeall ? 

A. Yes, it was; it was cargo, definitely. 

Q. Those were Matson Line bills of lading, I 
assume ? A. Yes. 

Q. And do you remember what the port of des- 
tination of the scrap tron was? 

A. San Francisco. 

Q. Was your ship under charter at the time, 
Captain? A. Under charter, no, sir. 

Q. The ship was owned by Matson? 

A. Owned by the Matson [21] Navigation Com- 
pany, yes, and running for the Matson Navigation 


Company. 
@. And it had not been requisitioned prior to 
the time of its loss? A. No, sir. 


Q. lLet’s see—did I understand you to say that 
you did go back on the ship after she had been 
shelled by the Japanese? 

A. That’s correet, yes. 

@. And how long were you on the ship approxi- 
mately ? 

A. Approximately forty-five minutes, I should 
judge. 

@. Did you alone go back? A. No. 

Q. Or did some of the men go with you? 

A. Now, let me see—the third assistant engi- 
neer, the first assistant engineer, the second officer, 
myself and two or three others that I don’t really 
remember, whose names I can’t reeall. I am under 
the impression there were about six or seven men 
that went back on the ship. 
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Q. At the time you went back on, Captain, was 
she low in the water at that time? 

A. Yes, she carried a tremendous list to port— 
wait a minute—is it port or starboard—no, it is 
starboard, that is right. 

Q. But her decks were not awash at that time, 
were they? A. No. 

Q. Was there any fire on the ship at that time? 

A. The fire was still burning, yes, in between 
decks and in the starboard—that is, in the midship 
house around the engine room fiddley—that is, 
around the stack casing—the [22] stack casing and 
in that fiddley, in that particular location; and the 
fire was eating from there into the midship house 
on the starboard side. In fact, while we were on 
the ship a coil of rope that was used to lower the 
starboard lifeboat was catching afire; it was burn- 
ing at the time. 

Q. And did you make any effort at that time to 
stop the fire? 

A. No, it was impossible to have a good footing 
on the ship, and it was taking——— 

@. More of a lst? 

A. More and more of a list, yes, it was increas- 
ing all the time, you see, and of course, the engine 
room being full of water, there was no chance of 
getting power on the pumps, and of course with 
buckets—well, there were none, you know, at the 
time; and, in fact, after we looked at the engine 
room then we figured, ‘‘Well, there isn’t much 
hope.”’ 
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Q. How high was the water in the engine room? 

A. Right up—right up to the fiddley, you know. 

oF It was up over the fires? 

A. Qh, it was definitely over the fires. The en- 
tire engine room was under water. The engine itself 
and the boilers were submerged, vou see. 

Q. Did the boilers explode? 

A. No, no. The starboard boiler received a hit, 
and of course the steam escaped; and the port boiler 
did not explode, and I couldn’t determine whether 
it had been damaged. In fact—that is, I don’t know 
whether it had been damaged or not, but the engine 
was, though [23] the engine itself, you see, re- 
ceived a hit, so that put the engine out of commis- 
sion. 


Q. And did the other men stay on as long as you 
did—forty-five minutes or so? 

A. Approximately so, yes. 

Q. And did you open any sea cocks or take any 
other steps of that kind? 

A. No, no. You see, we couldn’t get down into 
the bottom of the engine room, you know, being 
full of water, you see; that was out of the question. 

Q. And did the fire continue, do vou know, Cap- 
tain, until the ship sank? 

A. She was smoking up until the ship went 
down. Not much smoke, that is true, but she was 
smoking, and the upper structure in the midship 
house was smoking up to the last. 
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Q. Did vou have any pump on the ship that 
worked by a donkey boiler or any auxiliary appa- 
ratus? A. No, sir. 

Q. Did you submit a report, Captain, to the 
U. 8. Coast Guard, the Bureau of Marine Inspec- 
tion and Navigation, regarding the loss? 

A. I certainly did at the time; that is, in Hono- 
lulu J made that report. 

Q. Isee. And when you got back to San Fran- 
cisco did you make any entry in the Customs House 
as to the place of loss and time of loss of vour ship? 

A. ‘That was done in Honolulu. 

@. In Honolulu? A. In Honolulu, yes. 

Q@. Was Honolulu the home port of the ship? 

A. No, sir, it was not, but I believe the law reads 
that you are to make known the loss of any ship at 
the first port at [24] which the commanding officer 
or the master arrives, and that was done in due 
form. 

Q. Did you make any reports, other reports of 
the loss, Captain—Written reports, that is? 

A. Written reports—let’s see—what written re- 
ports did we make? We made it to the United 
States inspectors. I made out a report; I wrote a 
statement. That is the statement there (indicating). 

Mr. Charles: Referring to a statement that 
counsel has. 

A. Yes, and that is about all the reports I made. 

Mr. Charles: I think that is all. 
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Redirect Examination: 
By Mr. Henry: 

Q. I think I neglected to ask you, Captain, 
whether the ‘‘Lahaina’’ had any armament or de- 
fense euns of any kind at the time? 

A. No, sir, none whatever. 

Q. I was just looking at this statement that you 
made reference to there about the written reports. 

i SEG. 

Mr. Henry: I have, Mr. Charles, a phostatie 
copy of statement signed by H. O. Matthiesen on 
February 20th, 1942 (handing phostat to Myr. 
Charles). 

Q. I note there it refers to December 7th several 
times, the day of Pearl Harbor, in the afternoon, 
that you received your first mesage. Is that correct? 
I was a little confused on the dates there, Captain— 
whether you said December 8th or [25] December 
7th. 

A. If I made that statement in this particular 
piece of paper, then I am inclined to think that this 
December 7th is correct. 

Q. So that if you received your first instruction 
or order 

A. On December 7th, then I received the second 
order on December 8th. 

Q. I see. 1941? A. Yes. 

Mr. Henry: ‘(hat is all. 
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Recross-Examination 
By Mr. Charles: 

Q. Captain, had you received any naval instruc- 
tions, or instructions from any other source, with re- 
spect to what you were to do in the event that you 
were accosted by an enemy craft? 

A. Did we receive any instructions by radio, do 
you mean, Mr. Charles? 

Q. Well, I meant generally, whether by written 
instructions or radio or oral, by word of mouth. 

A. Let’s see, now—we had no instructions of 
that nature to my knowledge, no. I had instructions 
that in case of imminent capture, to destroy any 
eodes that were on the ship—any secret codes of 
any nature whatever, to destroy them, which I did 
at the time; but I had no instructions as to the pro- 
cedure to follow if capture by the enemy were im- 
minent in ease of war. At that time we had not re- 
celved any such thing yet. You see, it was before 
the [26] war when I left Ahukini, and war broke 
out while the ship was on the voyage from that 
point to San Francisco, you see. 

Q. The only things you had were just the codes? 

A. The codes, that is all. 

Q. Now at the time you swung your ship there, 
or hove to, had you been able to identify the sub- 
marine, as to whether she was a Japanese ? 

A. Notat that time, no. We didn’t know whether 
she was Japanese or not. We knew that she was 
firing at us—that being enough for us to stop the 
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ship, you see. A warning shot across the bow, in 
any man’s language means ‘‘Stop your ship.”’ 

Q. And did you assume that the submarine per- 
haps was a United States submarine? 

A. No, sir, I didn’t assume any such thing. I 
didn’t know for a moment just what it was, but it 
was best to stop. That idea I had in mind. Natu- 
rally, when a man of war fires on a merchant ship 
a warning shot aeross the bow, that can only mean 
that one thing, to stop; and whether she is Japanese 
or American or any other nationality, that is what 
it means, 1n my estimation. 

Q. You felt that that was the best thing to do? 

A. I think so, yes. 

Q. For the safety of your men? 

A. For the safety of the men and the ship as 
well, until the nature of his intentions was estab- 
lished, you see. Of course, there was no doubt in my 
mind at the time that he was a Japanese, because 
who else would fire on us? Our own submarines 
certainly would [27] not fire on us; that is a cer- 
tainty. I should not say that I knew he was a 
Japanese; I knew that he was an enemy, you see. 

Q. Yes. You were flying the American flag? 

A. Oh, yes, sure. 

Q. And it was clear so that he could see? 

A. Tt was clear—oh, beantiful daylight and 
beautiful weather; but whether he was Japanese or 
German, that of course I didn’t know. 


Q. Was there any signal A. No. 
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Q. He didn’t signal to you before he shot? 

A. No, sir, no signal whatever. 

Q. No flag signal? A. Noein: 

Q. No whistle signal? 

A. No, nothing. He just appeared on the sur- 
face and opened up. 

Q. Well, in the international code there are pro- 
visions for the signaling of a vessel? 

A. Oh, yes. A letter ‘‘K,’’ for instance, ‘‘Stop 
your vessel immediately or I shall fire upon you.’’ 
You see, that letter indicates right then and there 
that if you don’t stop, the man of war will fire. 


@. And that is on a flag that is hoisted? 

A. That is hoisted in the air. 

Q. By the accosting craft? 

A. Yes, that is right. 

Q. And did you see any such flag on the sub- 
marine? A. No, sir. 


@. Do you remember whether you directed the 
8.0.8. to be sent before you hove to, or afterwards? 

A. Yes, sir, we were all ready for that. We had 
a regular system that we had the positions laid out 
in half hour intervals all through the day and all 
through the night, and all the radio operator had to 
do—that is, when he broadeast the 8.0.8. and the 
ship’s position, he looked at his own time, the ship’s 
time and the position on the chart, you see, at that 
same time, and that is the way we would work it up 
for the watch ahead all the time, you know. Every 
time the officer on watch leaves the bridge, that is 
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the first thing he would do; he would give the radio 
operator the positions of the ship for the next four 
hours ahead, under my supervision. The minute the 
war broke out, that is the procedure which we in- 
stituted, you see. 

@. I see. And did the 8.0.8. message say any- 
thing about the enemy attacking, do you know? 

A. Let’s see, now—lI believe it did, yes. 

(). TL suppose, Captain, the engines were shut 
down prior to the time when you abandoned ship? 

Bo Yes: 

(). Did you give any directions to the 


A. I stopped the ship, yes. 

Q. You stopped the ship? A. Yes. 

Q. Did you give any directions to the engineers 
to secure the fires, or any other directions? 

A. No. I gave orders, when he kept on shelling, 
to abandon ship. I didn’t tell the engineers to secure 
anything down below, because they were [29] forced 
to leave the engine room because the starboard boiler 
was pierced by a shell hit. You couldn’t very well 
shut anything down; in fact, the—— 

Q. Did the engines operate at all on the other 
boiler, do you know? 

A. Could the engine be operated on one boiler? 

Q. Yes. 

A. Oh, yes, it could be under normal conditions, 
certainly, oh, yes. 
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Q. Did the shell—was the shell that pierced the 
boiler received after you turned around and hove to, 
or before, do you recall ? 

It was before. 

It was before? A. Yes. 

Was that the first shell? 

That was the third shell. 

The third shell? 

Yes. And it went through—no, wait a min- 
ute—no. The fourth, I believe it was—well, the 
fourth—let’s say the fourth—oh, the fourth or fifth 
shell. Now, I don’t really recall. The first hit, of 
course, was in the machine shop, and what damage 
she did outside of the machine shop I don’t know. 

@. Was the ship out of operation before you 
turned around and hove to, Captain, do you recall? 

A. Out of operation, no, sir—no. 

Q. Were the engines in good operating condition 
prior to the time of the attack? 

A. Prior to the time of the attack, yes, in good 
condition, yes. 

@. Did you have on board any instructions such 
as those [30] later issued, which gave you any di- 
rections as to zig-zagging or any other operations 
to endeavor to avoid attack? 

A. None whatever, no. 

Mr. Charles: I think that is all. 

Mr. Henry: I think, Mr. Charles, I will ask that 
this photostatic copy of this statement be marked 
as ‘*Plaintiff’s Exhibit 1 for identification.’’ I could 


> OP OD> 
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probably get the original. This is a photostat. 
Would you have any objection to the photostat being 
used as though it were the original ? 

Mr. Charles: Where is the original? 

Mr. Henry: I don’t know. It may be in the 
office of the company. 

Mr. Charles: I don’t think—I think this would 
this is the original of that report? 

The Witness: The original? 

Mr. Henry: It is a photostatic copy. 

Mr. Charles: A photostatic copy of the statement 
that you signed ? 

A. Yes, sir, that is my signature on there (indi- 
eating). 

Mr. Charles: All right. That is all right. 


(Said photostat marked ‘ Plaintiff’s Exhibit 
No. 1 for identification.’’) 


be 


Redirect Examination 
By Mr. Henry: 


Q. Captain, how much time, if you can make an 
estimate of it, expired from the time that the first 
shell of the enemy submarine was shot across your 
bow and the subsequent shooting by the submarine— 
that is, the next shot that was fired by the sub- 
marine ? 

A. Well, it went pretty fast. 

Q. Well, could vou make an estimate of the min- 
utes—some rough estimate ? 
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A. Oh, I should say one shot a minute for the 
first series of about twelve or fifteen shots, I should 
say. 

Q. But what I am getting at is, from the time 
that this first shot was fired across your how 

A. Yes. 

Q. (Continuing): 
came from the submarine, how long a period of 


up until the next shot 


time, about, was it? 

A. How long a period of time? Oh, that is 
difficult to say now. I am judging about forty- 
five seconds. 

Q. So that there was no time in the sense of a 
great number of minutes that elapsed from the 
shot across your bow until the shots were directed 
against the vessel itself? A. Qh, no. 

(). I see. | 

A. Oh, no, that was a continuous affair, you 
know; there was one shell coming after another, 
you see. 

®. So there was no chance for those on board 
to seek safety between the shot across the bow 
and the next shot that was received from the 
submarine? 

A. Oh, no, they were pretty much exposed. 

@. Well, did they follow im the same sueces- 
sion—that is, [82] was there a greater interval 
between the shot across your bow and the next 
shot than there was between the second shot and 
the third shot from the submarine, or did they come 
about the same? A. About the same. 

@. I see. 
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A. About the same. Of course, the firing took 
place in two series, you see. The first time 

Q. Was at this 1500 yard distance? 

A. Yes, at the 1500 yard range he fired, I should 
judge, fifteen shots or so, and they came pretty 


close together, you see; and then, of course, he 
steamed across the bow of the ‘*Lahaina’”’ and bore 
down on the ‘‘Laihana’’ and then backed up against 
the midship section of the port side, and the rest 
of the shots he fired into the engine room, you see. 

Q. From the port side? 

A. From the port side, at very close range. 

Q. I see. 

A. I should say about 150 yards away. 

Mr. Henry: I see. I think that is all, Captain. 


Re-Recross-Examination 
By Mr. Charles: 
Q. Just one other question, Captain. Was there 
any investigation conducted by the Coast Guard, 
or by the Bureau of Marine Inspection and Navi- 


gation? A. There was. 
Q. Concerning the casualties? 
A. Concerning the casualties? [33] 
Q. Yes. 
A. Yes, sir, there was here in San Francisco. 
@. In San Francisco? A. Yes. 
Q. About what month was that, do you remem- 


A. That was in Februarv—February or March, 


Q. February or March, 1942? 
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A. Yes. I forget the exact date, you see. 

Q. There were some proceedings taken against 
you or taken on your license in connection with 
the casualties ? A. No, no. 

Mr. Charles: I think that is all. 

A. Since I reported it, you know, there was no 
proceedings of any nature or any kind. 


Re-Redirect Examination 
By Mr. Henry: 

Q. Was that proceeding that Mr. Charles asked 
you about here in San Francisco, as to the loss of 
hfe? 

A. Jt was in connection with the loss of life 
of these four men. 

@. And that was far afterwards in the hfeboat? 

A. Yes, from the time that we left the ‘‘La- 
haina’’ until we reached the shore of Hawaii. 

Q. Was there any investigation of the smking 
of the ‘‘Lahaina’”’ itself in that hearing? 

A. No, there was no investigation of that. That 
was done in Honolulu. [84] 

Q. So this was the Joss of life in the lifeboat— 
the hearing in San Francisco ? 

A. ‘That is correct, yes. 

Mr. Henry: That is all. 


Re-Recross-Examination 
By Mr. Charles: 


Q. There was a hearing in Honolulu regarding 
the loss of the ship itself? A. Nes: 
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Q. But there were no proceedings taken against 
you in that connection, were there, Captain, at 
Honolulu? 

A. You mean because of the loss of the ship 


or 
Q. Yes. A. No, none whatever. 
Mr. Charles: That is all. 
The Witness: I hope not. 
Mee Henry: Whatis all. [[35i] 


PLAINIIE > HNHIBIN Now 
FOR IDENTIFICATON 


To whom it may concern: 


J, Hans O. Matthiesen, Master of the American 
steamer ‘‘Lahaina’’ official number 220763, make 
the following statement in connection with the sink- 
ing of the SS Lahaina. 

The SS Lahaina departed from Ahukini, Kauai, 
T. H. on December 4, 1941 with 1000 tons of cargo 
for San Francisco. On December 7, 1941 late in 
the afternoon I reeeived a message in code from 
the 14th Naval District directing all vessels in the 
Pacific area to proceed immediately to nearest 
United States or friendly port. T changed course 
at onee, heading for Honolulu and proceeding at 
about 11 knots. The following morning a Naval 
Patrol plane was sighted. I had the ship’s numbers 
hoisted and the plane, cireling the vessel, dipped 
his wings in recognition of our signal and flew | 
away in the direction of Oahu. That same morn- | 
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ing, at about 11:00 a.m., December 8, 1941, word 
was recetved from the 12th Naval District to pro- 
ceed at top speed to San Francisco toward Pt. 
Conception. The course was changed immediately 
to comply with this order. 

On December 11, 1941 at 1:40 p.m. L.S.T. in 
Latitude 27° 35’ N, Longitude 147° 25’ W, a sub- 
marine was sighted, firing across the vessel’s bow 
from a 1500 yard range. The vessel was stopped 
at once and hove to, but the enemy kept on firing. 
In the meantime an 8.0.8. was sent out by the 
radio operator. The signal for ahandoning ship 
was then given and all hands proceeded to #2 life- 
boat, #1 boat having been holed by shell fragments. 
When the lifeboat was clear of the ship with all 
hands accounted for, the enemy submarine was 
sighted crossing the bow of the Lahaina and com- 
ing close aboard on the port side to shell the engine 
room. While doing so the lifeboat was approxi- 
mately one hundred yards from the submarine, 
recognizing the crew as Japanese by their appear- 
ance and by the commands that were given. While 
shelling the engine room from point blank range 
on the port side the Japanese kept the lifeboat 
under constant observation and had a machine gun 
assembled on the cigarette deck, covering the life- 
boat. When the shelling was finished, about 25 
shots in all, of which 12 were hits, the Japanese 
submarine steamed awav on the surface in a north- 
easterly direction at 2:10 p.m. 
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The SS Lahaina sank the next day at 12:30 p.m., 
December 12, 1941, after an attempt to salvage 
her had to be given up. 

Respectfully, 


/s/ H. O. MATTHIESEN, 
Master SS Lahaina. 
San I"rancisco, February 20, 1942. 
This statement was signed in our presence: 


JAS. P. RASMUSSEN, 
Witness. 


C. B. ALEXANDER, 
Witness. 


Plitff’s Ex. #1 for Iden. R. R. Roberson, Reporter. 


State of Californa, 
Northern District of California, 
City and County of San Francisco—ss. 


I hereby certify that on the 21st day of June, 
1945, at 11:15 o’clock a.m., before me, Ella Cook 
Kelly, a Notary Public in and for the City and 
County of San Francisco, State of California, at 
the office of Messrs. Hall, Henry & Oliver, 626 Mat- 
son Building, 215 Market Street, San Francisco, 
California, personally appeared pursuant to oral 
stipulation between counsel for the respective par- 
ties, Hans O. Matthiesen, a witness called on behalf 
of the plaintiff herein, and Messrs. Hall, Henry 
& Oliver, represented by Lyman Henry, Esquire, 
appeared as attorneys for the plaintiff; and Messrs. 
Lilick, Geary, Olson & Charles, represented bv 
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Allan E. Charles, Esquire, appeared as attorneys 
for the defendant; and the said Hans O. Matthiesen 
being by me first duly cautioned and sworn to 
testify the whole truth, and being carefully exam- 
ined, deposed and said as appears by the deposi- 
tion hereto annexed. 

And I further certify that the said deposition 
was then and there recorded stenographically by 
R. R. Roberson, a competent official and disinter- 
ested shorthand reporter, appointed by me for the 
purpose and acting under my direction and per- 
sonal supervision, and was transcribed by him, and 
by stipulation between counsel for the respective 
parties the reading and signing of the deposition 
by the witness were waived. 

And I further certify that the said deposition 
has been [36] retained by me for the purpose of 
securely sealing it in an envelope and directing the 
same to the Clerk of the Court as required by law. 

And I further certify that the exhibit hereto 
attached and marked ‘‘Plaintiff’s Exhibit No. 1 for 
Identification,’’ is the exhibit referred to and used 
in connection with the deposition of said witness. 

And J further certify that I am not of counsel 
or attorney to either of the parties, nor am I inter- 
ested in the event of the cause; J further certify 
that I am not a relative or employee of or attorney 
or counsel for any of the parties, nor a relative or 
employee of such attorney or counsel, nor financially 
interested in the action. 


In Testimony Whereof, I have hereunto set my 
hand and official seal at the City and County of 
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San Francisco, State of California, this 2nd day 
of Mims A. D. 1945. 
[Seal] is/ Eilsde COO nian. 
Notary Public in and for the City and County of 
San Francisco, State of California. 
My commission expires Dec. 25, 1948. 


[Endorsed]: Filed July 3, 1945. [87] 


In the Southern Division of the United States 
District Court for the Northern District of 
Cahfornia 

Civil Action No. 24575-G: 


MATSON NAVIGATION CO., 
Plamtiin 
against 


WAR DAMAGE CORPORATION, 
Defendant. 


DEPOSITIONS OF GEORGE INSELMAN, M. 
M. PEASE, HOWARD W. CANN AND 
HAROLD L. WAYNE 


Depositions of George Inselman, M. M. Pease, 
Howard W. Cann and Harold L. Wayne, takenaom 
behalf of War Damage Corporation, pursuant to 
stipulation of counsel for the respective parties as 
to time and place, at No. 80 Maiden Lane, City and 
State of New York, on the 14th day of March, 1947, 
beginning at 11 0’clock a.m. and concluded on the 
same day. 


vs. War Damage Cor poration 249 


Appearances: 

Messrs. Hall, Henry & Oliver, 215 Market St., San 
Francisco, Cal., by Lyman Henry, Hsq., of Counsel, 
for Plaintiff. 

Messrs. Lillick, Geary, Olson & Charles, 311 Cali- 
fornia St., San Francisco, Cal., by Allen E. Charles, 
Hsq., of Counsel, for Defendant. 


It Is Stipulated and Agreed between counsel for 
the respective parties that reading, signing and 
filing of the within depositions are waived, and that 
the witnesses may be sworn by a Notary Public of 
the State of New York with the same force and 
effect as though sworn by a Judge of this Court. 

All objections except as to the form of question 
are reserved for the trial of the action. 


GEORGE INSELMAN 


being duly sworn, testified as follows: 


Direct Examination 
By Mr. Charles: 


Q. Mr. Inselman, your full name is George 
Inselman ? BN, NEES, 


Q. What is your address? 

A. At No. One Fifth Avenue. 

@. With what firm are you associated? 

A. The Marine Office of America. 

Q. In what capacity ? 

A. Ocean cargo underwriters. 

@. May I ask how long you have been in the 
insurance business ? A. Thirty-one years. [2*] 


— 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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Q. I wonder if you could tell us briefly what 
experience you have had in the insurance business, 
that is, the types of insurance work that you have 
done. 

A. J was head of the Claims Department of the 
British & Foreign Marine Continental Company in 
New York, for fifteen years, during which time I 
dealt with ocean cargo losses, ocean hull losses, 
inland cargo losses and inland wet losses, so far 
as lighters and yachts and tugs. Thereafter J en- 
tered the underwriting field with the British & 
Foreign and served in that capacity until 1988, 
when I went with the Fire Association of Phila- 
delphia. 

@. Just before we leave that first position you 
mentioned, what type of underwriting did you do? 

A. All classes of marine underwriting; I was 
Assistant United States Manager of the British & 
Foreign when I left that office at its consolidation ; 
also Vice-President of American-Foreign, a sub- 
sidiary of the British-Foreign, and director of the 
American-Foreign. 

Q. And then you said in 1938 you entered the 
Hire Association of Philadelphia ? 

A. In 1938 I entered the Fire Association of 
Philadelphia as Marine General Agent, advancing 
through six or seven years to Marine Vice-President. 
During that period I did the same class of under- 
writing, including inland dry underwriting. [3] 

Q. And during that period were you engaged 
in business in New York or Philadelphia ? 
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A. Well, in New York only to the extent that 
we made frequent trips here to attend meetings and 
things of that character in connection with our 
business. 

Q. How long did your association with that firm 
continue ? A. Up till March 1, 1945. 

Q. What did you do then? 

A. I went with the Marine Office of America as 
ocean cargo underwriter. 

@. And you have continued as such an under- 
writer to date? 

A. That is right, that is my capacity at the pres- 
ent time. 

Q. During that period of time have you become 
familiar with the usages and customs of the insur- 


ance business ? A. Yes. 
Q. And you have a knowledge of the terminology 
used in the insurance business ? A. Yes. 


Q. May I ask, Mr. Inselman, whether the phrase 
““property in transit’? is employed in the ocean 
marine insurance business? [4] 

Mr. Henry: I object to the question as being 
incompetent, irrelevant and immaterial, calling for 
the conclusion of the witness, and an attempt to 
interpret legislation by reference to matters that 
are not relevant, and a part of the legislative history 
of the statute involved in this litigation. 

@. You may answer. 

A. The term ‘‘property in transit’’ as I under- 
stand it in our business, applies to goods and mer- 
chandise, things capable of being conveyed. In the 


252 Matson Navigation Company 


(Deposition of George Inselman.) 
pending ocean cargo policies we refer to goods and 
merchandise; several clauses speak of property, use 
the general term property, always applies to goods 
and merchandise. 

@. Are the words ‘‘in transit’’ nsed in connection 
with hulls? 

A. I should say no, not in my experience. 

Q. Could you tell us from your experience all 
the different classes of property that vou can think 


ain 


of which are used in connection with the term 
transit’? 

Mr. Henry: May it be understood that my objec- 
tion and motion before made incinde in the objection 
that there has been no proper foundation laid as 
to this entire line of interrogation, without my re- 
peating the objection each time. [5] 

Mr. Charles: Yes, that is correct. With refer- 
ence to the no foundation, what do you have in 
mind in that connection that might go to the form 
of the question ? 

Mr. Henry: I am raising the objection for the 
reason that I want to be certain that in spite of the 
fact that oui’ objections are reserved in all matters 
except as to the form of the question, that there 
should be no misunderstanding and so that I would 
place vou on notice here of my position, and if any 
of these questions on the technical consideration are 
to be considered as objectionable relating to the 
form of the question, I want it registered at this 
time. 
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Q. Let me ask you this, Mr. Inselman: Have 
the terms ‘‘in transit’? been used in the marine in- 
surance business for any length of time, or has the 
usage of those terms been rather recent? 

A. The term ‘‘in transit’? is used in connection 
with the insurance of goods and merchandise. It 
appears in the warehouse-to-warehouse clause. 

Q. Do you know how long, as far as your own 
knowledge is concerned, those terms have been so 
used? [6] 

A. I would answer that in this way, that the 
warehouse-to-warehouse elause is one established 
and adopted by the Insurance Institute — I think 
early in the thirties, I am not sure about that—but 
in connection with our insurance, the insurance of 
foods and cargo 

Mr. Henry: Ocean cargo. 

A. (Continuing) : in ocean — the practice 
has always been employed, and the policy only covers 
it in course of transit, even though the word 
‘‘transit’’ does not appear in the contract. 

Q. I want to go back just a moment; what f 
wanted to bring out if possible is whether the words 
themselves ‘‘in transit’? have been familiar words 
in the insurance business for only a brief period 
of time or have they been used during a large part, 
and if so, about how much of the time that you 
have been engaged in the insurance business ? 


A. I think the word ‘‘transit’’ is synonymous 
with the insurance of goods and merchandise under 
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ocean policies. hat has been my experience, 
whether implied or express. 

Q. About how Jong a period of time does your 
experience with those terms go back ? 

A. From the very beginning. 

Q. lave you ever known the term ‘‘in transit”’ 
to be [7] used in connection with insurance of a 
ship ? 

A. No. If might qualify that, if 1 may, Mir: 
Charles, by saying that the word “‘transit’? might 
apply in a case where they are shipping—I suppose 
a yacht might be considered as a ship; we have 
had occasion when we had insurance on tugs and 
steam yachts on deck, and of course we would insure 
those under the cargo form of policy, just as we 
would merchandise on the ship, and in that con- 
nection the word ‘“‘transit’’ of course might appear 
in the policy where it related to that particular 
thing. 

Q. But that is when a yacht is being carried as 
a cargo and not when a yacht is being navigated. 

A. No, not when she is under way herself. 

Q. Do you know, Mr. Inselman, whether war 
risk insurance on hulls was available during the 
year 1941 in commercial service ? 

A. I can answer that by saymg that I wrote 
some war risk insurance on hulls at that time, in 
1941. 
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Cross- Examination 
By Mr. Henry: 

Q. Mr. Inselman, you mentioned that the words 
“in transit’’ or the word ‘‘transit’’? although not 
appearing, frequently is implied in so-called cargo 
policies with a warehouse-to-warehouse clause, is 
that correct? [8] A. That is correct. 

Q. Who implies that, Mr. Inselman ? 

A. Well, it is usage, I can’t quote the citations, 
but ocean cargo policies have never gone beyond 
covering in due course of transit. Any interruption 
in transit causes a break in the insurance. 

Q. But the word ‘‘transit’’ is not used as a 
matter of common practice in those policies, is it? 

A. Yes, it is used. The present warehouse-to- 
warehouse clause speaks of transit, which means 
that the goods are covered when in due course of 
transit from warehouse to warehouse. That is gen- 
eral, that is not specific. 

Q. You say it is now used, is that a rather recent 
development? 

A. I mean it is used in the warehouse-to-ware- 
house clause, which was adopted by the Institute. 
I can check that date. It goes back about fifteen 
or twenty years. [I am not sure. I would have to 
refresh my memory on that. 

Q. So that it is only in the warehouse-to-ware- 
house clause where the phrase ‘‘in transit’’ appears, 
is that correct—you don’t recall without looking at 
some document, is that correct, Mr. Inselman ? 
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A. Yes, that is true. I might put it this way; it 
does not appear except in the warehouse-to-ware- 
house [9] clause. JI am looking at the policy merely 
to check what I think is the situation. That is the 
situation. 

@. When you say that is the situation, 1 am not 
sure that the record is clear. 

A. You are asking whether the clause appeared 
in the policy, and I said in the warehouse-to-ware- 
house clause. 

Q. And only there? 

A. I might qualify that again by saying this, 
that ocean-carrying contracts are not wholly stand- 
ard; companies are free to write their own form, 
and when I speak I am merely speaking of the 
policies I am dealing with and policies I have been 
dealing with, which are more or less generally alike; 
but you may find here and there they differ in form; 
whether the Atlantic Mutual or some other company 
have the word some other place, I don’t know. 

Q. Now, Mr. Inselman, have you in your prep- 
aration for the testimony that Mr. Charles is ask- 
ing you to give here, undertaken any research as 
to the origin of the word o1 phrase ‘‘in transit’’? 

A. No, I ean’t say that I have, except that in 
dealing in claims matters as I have, it was always 
recognized more or less that ocean cargo policies 
only cover goods in due course of transit. 

Q. In your experience that you mentioned, you 
also [10] said that you had had claims experience 
with lull insurance. A. gilts siehie 
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Q. Do you recall ever hearing the phrase 
transit’’ or the word ‘“‘transit’’ as descriptive of the 
vessel’s voyage or progress at the time of reporting 


Piha 


some casualty or loss that may have occurred ? 

a, NO: 

@. Have you ever heard the expression that a 
vessel was transiting or was in transit through the 
Panama Canal, for example? A. No. 

Q. You have not, I assume, from what you said, 
Mr. Inselman, made any investigation or carried 
on any research as to the popular or dictionary 
meaning of the word ‘‘transit’’? 

A. I ean’t say that I have. When I speak of 
transit I speak of it in relation to our business, as 
we have considered it through the years in its 
practical appheation. 

Q. As I understand it, however, the word 
‘‘transit’’ or the phrase ‘‘in transit’’ as you have 
applied it to your business in your experience occurs 
as an actually used phrase in the policies only in 
the warehouse-to-warehouse clause ? 

A. In the ocean cargo policies, that is right. [11] 

Q. In the warehouse-to-warehouse clause ? 

A. That is right. 

Q. Now, Mr. Inselman, have you made any in- 
vestigation or are you familiar with the statute that 
is involved in this litigation, which is the so-called 
amendment of Section 5-g of the Reconstruction 
Finance Corporation Act ? 

A. I have examined it. 
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Q. And you have more or less read the statute, 
is that right ? A. That is right. 

Q. At what time and on what occasion did you 
first read the statute? 

A, Well, about a year and a half ago or thefe- 
abouts when [| first undertook the settling of losses 
under the Act. 

Q. And by whom were you employed at that 
time? 

A. I was appointed by the President of the War 
Damage Corporation. 

Q. Was that a sort of post of honor, you might 
say, a job-that was thrown on you as a good citizen 
and taxpayer, or was it an official paying job by the 
War Damage? 

A. It was analagous to a dollar-a-year job. There 
was no compensation as far as I was concerned. 

Q. For what period of time did you have that 
position? [12] 

A. About a year and a half, it could be a little 
longer, but I doubt it. 

Q. But you had your private employment at the 
same time? A. Qh, yes. 

Q. And in the course of your work upon that 
so-called dollar-a-year assignment, did you have any 
occasion to apply the phrase ‘‘in transit’’ to any 
of the claims or problems that you were considering 
for the War Damage Corporation ? 

A. Well, as I analyzed it in the light of my 
experience in marine insurance matters, I con- 
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strued that term as appearing in the Act as apply- 
ing to property in the nature of goods or things 
that were capable of being carried. 

Q. Well, now, Mr. Inselman, I don’t know 
whether I made my question clear, but what I want 
to get at is, was that merely your assumption with- 
' out the need for any actual application or test by 
you of the correctness of your assumption ? 

A. Well, I may say that I read the legislative 
history attached to the adoption of the Act, and 
while I am not a qualified expert in that connection 
and hesitate to talk about it, I did read it, and that 
assisted me in arriving at that point of view which 
I did arrive at. [13] 

Q. As far as the point of view that you arrived 
at, was that in a fair sense a matter of academic 
construction by you, since, if it is a fact, you had 
_had no occasion to consider it as an actual problem 
in an individual claim or case that was presented ? 

A. Yes, I did. I had occasion to consider it in 
connection with a case. J would have to check back 
the records; a fishing vessel was lost here off the 
Coast. 

@. When was that vessel lost, in what period, 

if you remember ? 

A. During the war some time, I think in early 

1942. 

Q. Now, in reading the legislative history as you 
mentioned, do you recall what passages or docu- 

ments you actually read on that? 
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A. No; I read that quite some time ago and i 
am afraid I can’t answer that intelligently. 

Q. In any of the legislative history that you read 
do you recall seeing a transcrTpt or report of col- 
Joquy on the floor of either the Senate or the House 
of Representatives where questions were asked 
whether this proposed amendment that finally be- 
came the amendment in the law that we are con- 
sidering here, would cover the vessels and cargoes 
subject to the then present and occurring submarine 
warfare on the Atlantic Coast? [14] 

A. As I veeall it, the legislation, at least one 
phase of the instigation of it, 1 think arose, when 
a Senator or some Representative from Hawai 
raised the point that Hawaii was not being on a 
parity with United States citizens i connection 
with property in transit in the United States which 
might suffer loss by enemy action; and I also gath- 
ered, as I read, that the purpose of the Act was to 
apply primarily to distress situations, legislation 
of an emergency nature. 

Q. Well, Mr. Inselman, according to your in- 
terpretation the word “property’’ in the Act would 
under no circumstances include a merchant vessel, 
that is, the hull of a merchant vessel, is that correct ? 

A. I don’t think it was contemplated. 

Q. In reading any of this legislative history that 
you have mentioned, did you read merely the com- 
mittee reports or did you also read the discussions 
on the floor of the House of Representatives ? 
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A. JI think I read some of the discussions on 
the floor, too, as I recall it. 

Q. But you have no recollection of any colloquy 
there that the proposed amendment would cover 
vessels and cargoes ? 

A. No. Pardon me, vessels and cargoes you say ? 

Q. That is right. 

A. No, I can’t say that I do specifically. When 
you speak of colloquy just what do you have in 
mind, what phraseology ? 

Q. Well, perhaps I can make it a little clearer ; 
that there was a debate on the floor of the House 
of Representatives and on the floor of the Senate, 
in which debate some Senators, for example, would 
ask questions and they would receive answers from 
other proponents o1 other Senators on the floor, 
and I am merely mentioning that generally as a 
colloquy between men on the floor of the Houses 
of Congress, which is reported in the Congressional 
Record. 

A. A general discssion revolving around the loss 
of property by enemy action. 

Q. Mr. Inselman, if one were to mention to you— 
a person inexperienced as myself perhaps—that a 
vessel was in transit between Honolulu and San 
Francisco, there would not be any question in your 
mind as to what the vessel was engaged in at the 
time, from the standpoint of property ? 

A. I understand, the word ‘‘transit’’ is quite 
clear, but when you use that language, when the 
vessel was on a voyage between Honolulu and San 
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Francisco, the word ‘‘transit’’ is never used in con- 
nection with passage, not to my knowledge. [16] 

Q. Is the word ‘‘voyage’’ ever used In connection 
with cargo; in other words, would you say the cargo 
was on voyage from Honolulu to San Francisco ? 

A. Yes, we use the word ‘‘voyage’’ in connection 
with cargoes, and the policies, as I said before, speak 
of “transit’’ as well. 

@. You used the word ‘‘voyage’’ in connection 
with cargo? A. Yes. 

@. You speak of cargo being on a voyage? 

A. It is used, I mean as it is there, a colloquial | 
term in the business. We speak of a cargo being 
on voyage, too. 

Q. Is that a common expression, that cargo is 
on a voyage, or is that in a sense a barbarism, you 
might say? 

A. ‘The term is not used in connection with cargo 
as much as it is used in connection with hulls. We 
speak of cargo in transit, but you could say a cargo 
as being transported on a voyage from New York 
to Spain or something like that. 

@. In the same fashion, is it not true, Mr. Insel- 
man, in popular speech, that you can refer to a 
vessel being in transit between two ports? 

A. No, I would not say so. [17] 

Q. But you have no doubt as to what was in- 
tended by the speaker, you would know what the 
speaker intended to mean, namely, that the vessel 
was on a voyage from San Francisco to Honolulu, 
you would know that the speaker meant the vessel 
was in transit? 
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A. It might arouse my curiosity, I might wonder 
whether the vessel possibly might be carried, if it 
happened to be a small ship. You speak of a tug 
being in transit between Ohio and South America, 
but vou certainly would not consider that tug being 
under her own power. 

Q. If that were a tug, as miscellaneous property 
carried on a ship ? 

A. If you sent a tug on a voyage then I consider 
that tug as being on a voyage here between two 
points. 

Q. Now there is, as I think you will agree, some 
equipment on a vessel] that at least with some fre- 
quency is owned by others, such as radio equipment 
that is merely rented on a certain fee basis to the 
owner or operator of the vessel; you are familiar 
with that general situation, are you? 

A. Oh, yes. 

Q. Would you say that the property constituting 
such property owned by other persons could fairly 
be said to be in transit from Honolulu, for example, 
to San Francisco, [18] when the vessel is on a voy- 
age from Honolulu to San Francisco ? 

A. I consider that to be property in transit, ex- 
cept when we speak of property in transit we speak 
of something which begins at one point and is car- 
ried to another point and discharged. When we use 
the term ‘‘transit,’’ I should say that property would 
be in transit as well, except I would call it property 
being carried on the vessel rather than in transit. 
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Q. Now, in your inland marine experience you 
have had occasion, I assume, to insure property 
carried solely by land in railroad or truck ? 

A. That is right. 

Q. And may [ ask you then whether you would 
ever insure the vehicle under inland marine policies ? 

A. We have insured trucks and also tractors 
under inland marine policies. 

@. Are those all on a time basis, a contract basis ? 

A. Yearly basis, annual basis. 

Q. So that there is no occasion in those policies 
to make any reference to the points between which 
the trucks may travel ? 

A. Unless it is confined within certain areas or 
over the lines of the Southern Pacific or over the 
lines of the [19] New York Central, or whatever 
the case might be. 

Q. Incidentally, are you a Latin student at all, 
Mr. Inselman ? A. No. 

Q. Have you ever been? 

A. I play around with it once in a while. 

Q. You haven’t any idea then what the Latin 
origin of the word ‘“‘transit’’ is? 

A. I did know it. I saw that not so long ago. 
No, I don’t remember that. 

Q. You may remember the very difficult and 
irregular verb ‘tire’? meaning to go, and the word 
‘trans’? in Latin, across or through; do you re- 
member that? A. I don’t recall that. 
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Q. This document that you referred to, which 
I assume was for refreshing your recollection early 
in your direct examination by Mr. Charles, does not 
contain the word er phrase ‘‘in transit,’’ is that 
correct ? A. Yes. 

Q. You mean that is correct. it does not? 

A. Yes, that is correct. I would just like to 
read this again before I answer that. There is 
nothing in this form here, this is not the complete 
form; it is just the basic underlying form. 


(Deposition closed.) [20] 


M. M. PEASE, 
being duly sworn, testified as follows; 


Direct Examination 
By Mr. Charles: 
Q. What is your full name? 
A. M. M. Pease. 
Q. How long have you been in the marine busi- 


ness ? A. Thirty years. 
Q. Are you familiar with the customs and usage 
and terminology in that business? A. Yes. 


Q. Let me ask you whether in your experience in 
the insurance business ships are referred to as 
property. A. No, they are not. 

Q. May I ask you whether ships on a voyage 
are spoken of as in transit? 

A. I have never heard that term—ships in 
transit did you say? 

Q. Yes. 
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A. No, they are spoken of as on voyage rather 
than transit. 

Q. In connection with what kind of property 
are the words ‘‘in transit’’ used ? 

A. As cargo, goods in transit. Anything that a 
ship carries in the nature of goods will be con- 
sidered as being [21] in transit. 

Mr. Henry: Mr. Charles, may it be understood 
that the same objections apply to each one of these 
witnesses, no proper foundation laid? 

Mr. Charles: That is right. 


Cross-Examination 
By Mr. Henry: 

Q. Mr. Pease, are you familiar with Section 5-¢ 
of the War R.F.C. Act as amended by Congress of 
the United States in March 1942? 

You are referring to what? 

The so-called War Damage Corporation Act. 
To a degree. Do you mean the statute? 

Yes, the statute itself. 

Well, to a degree. 

Have you read it? 

No, I have never studied it or read any of the 
articles. : 

Q. You haven’t read the actual text of the Act, | 
but with reference to general discussion rather than 
the complete Act; have you read any of the legisla- | 
tive history concerning the adoption of the Act, the | 
actual text of the legislative history? | 

A. I presume so, but only as it has been quoted | 
in [22] the pres, not beyond that. | 


| 
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Q. So it would be just mere accident, you might 
say, that you might have seen it? 

A. That is right. 

Q. Now, you mentioned that in marine insurance 
parlance vessels are never referred to as property, 
is that correct ? A. That is right: 

Q. However, I don’t assume you would dispute 
the fact that they are property? 

A. They are property, yes, in the sense of that 
word or analogy. 

Q. And in the sense that they are physica! prop- 
erty that can be seen and touched, et cetera, isn’t 
that right? 

A. Well, possibly that is true, but not in the 
parlance of the business. 

Q. Now, I assume, then, that you are not famil- 
iar with the fact that the War Damage Corporation 
Statute, Section 5-g of the Reconstruction Finance 
Corporation Act as amended in March of 1942, 
when being discussed on the floor of the Houses of 
Congress of the United States was considered at 
least by some of the legislators as including vessels 
as well as cargoes? 

Mr. Charles: I object to the question on the [23] 
ground that it states what I believe not to be the 
fact. A. No, I was not familiar with that. 

Q. And also, Mr. Pease, have you ever in your 
experience in connection with shipping and marine 
insurance seen or heard a reference to a vessel in 
transit or transiting any particular area of her 
voyage or parts of the world? 
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A. If IT understand you correctly, T have never 
heard it spoken of as being in transit between two 
points. 

Q. You never heard the expression that a ves- 


and I am speaking of a moderately large cargo 
was in transit through the Pan- 


sel 
vessel, let us say 
ama Canal? 

A. No; I have heard it spoken of as being on a 
voyage, or generally speaking you think of it going 
through, rather than using the word ‘‘transit,’’ 
which is seldom used, if ever. 

Q. You have, then, heard it on occasion ? 

A. Iean’t recall ever having heard it. 

Q. There would be doubt in your mind, though, 
as to what the speaker that used the phrase or the 
sentence, let us say, ‘“‘the vessel Lahaina was in 
transit between Honolulu and San Francisco’’ in- 
tended to convey; what would your understanding | 
be of the speaker’s intention? [24] | 

A. I could not very well speak for the proposer, — 
the speaker’s intention; I would not know what he 
meant. 

Q. What would you understand such a quoted 
sentence to mean, Mr. Pease? 

A. Well, it is a most unusual appheation of the | 
word ‘‘transit,’? but he must have meant voyage, 


I would say. 
Q. Do you ever speak of cargo as being on a 
voyage, or is cargo always in transit? 
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A. You seldom speak or use the word either 
way. It is more in the nature of a shipment by a 
vessel between two points; that is all; you don’t 
speak of it as a cargo in transit; you speak of it as 
cargo on a ship, on a voyage. 

Q. Then even with respect to cargo the phrase 
‘in transit’’ is seldom used, is that correct? 

A. It is not generally employed. It is employed 
more in connection with shore risk property, than 
voyage risk. 

@. And by shore risk you mean cargo carried by 
truck or rail? A. That is right. 

Q. So far as the general and common use in the 
sense of frequency of use of the phrase ‘‘in transit”’ 
with respect to marine insurance, that is rare? [25] 

A. I would say it was rare, yes. 


(Deposition closed.) [26] 


HOWARD W. CANN, 
being duly sworn, testified as follows; 


Direct Examination 

By Mr. Charles: 

Q. What is your address? 

A. 363 Parker Street, Newark, New Jersey. 

@. What is your present position? 

A. Manager of the Railroad Insurance Associa- 
tion. 
Q. May I ask what that association is, what type 
of business it is? 
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A. It is a combination of fourteen insurance 
companies insuring properties and liabilities of 
railroads for various perils, explosion, fire, et cetera. 

Q. How long have you been in the insurance 
business, Mr. Cann, approximately ? 

A. Five years with the Ocean Accident Guaran- 
tee Corporation; twelve years as Insurance Mana- 
ger for the National Dairy Products Corporation; 
two years with the American Mutual; five and a 
half years as Assistant Manager and Manager of the 
Railroad Insurance Association. 

Q. And through that experience have you be- 
come familar with the cusoms and usages in the in- 
surance business? A. Quite completely, yes. 

Mr. Henry: May the same objection run to all 
of this witness’s testimonv in this line of interroga- 
tion without repeating it here? 

Mr. Charles: That is right. 

Q. Are you familiar with the terminology that 
is used in the insurance business? A. Yes. 

Q. Have you ever heard the terms ‘‘in transit”’ 
used in connection with insurance, Mr. Cann? 

A. Very frequently. 

Q. I wonder if you could tell us in what con- 
nection the terms ‘fin transit’’ are used and in what 
connection they are not used ? 

A. They are used primarily with the movement 
of merchandise, whether on land or on sea, and not 
used in connection with fixed properties. 

Q. Can you tell us whether those terms are used 
in connection with the insurance of rolling stock? 
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A. Not generally; only in one specific case that 
I can think of. 

@. What is that case? 

A. At the present time practically all railroads 
of the country are changing from steam power to 
Diesel power. When a Diesel locomotive is pur- 
chased and delivered to the [28] purchasing rail- 
road that locomotive may travel on its own wheels 
over tracks, but not under its own power, being 
drawn in a train with other cars and under a bill 
of lading just the same as any other merchandise 
in transit. That is all I can think of. 

Q. That is the only time, when a locomotive 
would be regarded as property in transit, when it 
is not under its own power, but when it is being con- 
veyed, is that right? A. That is correct. 

Q. Are trains in operation insured as property 
in transit? A. No. 

Q. Do you know of any other conveyances that 
are insured as in transit? A. No. 

Q. The words ‘“‘in transit’? when used with 
reference to the insurance of merchandise, can vou 
tell us whether those words have been used for a 
long time or whether the terms have only been em- 
ployed reeently? 

A. To the best of my knowledge they have been 
used for many, many years. 


Cross-Examination 
By Mr. Henry: 
Q. Mr. Cann, have you ever been employed by a 
marine [29] insurance company ? A. No. 
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Q. In connection with vour present employment 
with the Railroad Insurance Association, do you 
place any marme insurance? 

A. Inland Marine. 

Q. Inland marine, so that the record may be 
clear on the matter, Mr. Cann, does not have any 
connection with water-borne commerce, is that cor- 
rect? 

A. That is not correct; inland marine Insurance 
ean apply to certain harbors and rivers. 

Q. I should say ocean-borne commerce. 

A. No, it does not include ocean-borne com- 
merece. 

Q. In any of your experience during your entire 
career have you placed or handled ocean marine 
insurance ? A. No. 

Q. Are you familiar at all with the so-called 
March, 1942 amendment to the Reconstruction Fin- 
ance Corporation Act, which is, incidentally, My. 
Cann, the statute involved in this litigation, known 
as 9-g. 

A. I am throughly familiar with the rules and 
regulations and provisions of the War Damage Cor- 
poration, but I am not familar with the Act. I am 
familiar with the War Damage Corporation rules 
and regulations growing out of that Act. [30] 

Q. Did you have anything to do with those regu- 
lations in connection with ocean marine coverage ? 

A. Not with ocean marine. 

Q. Let us assume, Mr. Cann, that someone in de- 
sertbing the whereabouts or journey of a train said 
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that the train was in transit from New York to San 
Francisco; would you have any doubt in your own 
mind as to what was intended by the speaker to 
describe the activity of that train? 

A. I would say that the train was en route, it 
was not in transit. 

Q. But if a person in the course of some state- 
ment to you used the phrase ‘‘in transit’’ to describe 
the trip from San Francisco to New York or New 
York to San Francisco, you would know what he 
meant, wouldn’t you? 

A. JI might know what he meant, but I would 
think that the term was misapplied. 

Q. Have you made any investigation or study 
in connection with preparing for this deposition, 
as to the origin and meaning of the phrase or term 
‘in transit’’? 

A. No, no preparation of any kind. 

Mr. Henry: That is all. 


Redirect Examination 
By Mr. Charles: 


Q. In connection with Mr. Henry’s prior ques- 
tion, if [81] instead of speaking of a train in tran- 
sit from San Francisco to New York, someone 
spoke to you of a locomotive in transit, what would 
you take that to mean, assuming he was an insur- 
ance man? 

A. To me it could mean only one thing, and that 
was that the locomotive was not traveling under its 


ho 
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own power but was being drawn by other means of 
power, and then only on a bill of lading given by the 
carrying road. 


(Deposition closed.) [382] 


HAROLD L. WAYNE, 
being duly sworn, testified as follows; 


Direct Examination 
By My. Charles: 

Q. Mr. Wayne, what is your present position? 

A. I am the Manager of the Inland Marine Un- 
derwriters Association and of the Inland Marine 
Insurance Bureau. 

@. Would you tell us what that association and 
bureau are? 

A. ‘The association is a voluntary organization 
of companies which prescribes advisory forms and 
rates with respect to its members on various classifi- 
eations of inland marine insurance; and the bureau 
is a statutory heensed rate organization which per- 
forms the same function in states in which it is 
licensed to act. 

Q. How many years have you been connected 
with the insurance business? 

A. Twenty-five. 

Q. Could you tell us in what other positions vou 
have served prior to your present one? 

A. Prior to my present position I was Executive 
Head of Albert Wilcox Co. Ine., which was an or- 
ganization performing some of the functions now 
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performed by our present organization and in ad- 
dition to that operated a number of ocean marine 
so-called syndicates and pools and performed [33] 
other service for insurance companies, and during 
the war for the Government. 

@. When you speak of for the Government 
among the services performed was service for the 
War Damage Corporation, is that correct? 

A. That is correct. That was a personal service 
which I performed as a representative of the 
marine interests on the War Damage Corporation 
Committee. 

Q. And by marine interests you mean the marine 
insurance companies ? 

A. The marine insurance companies. 

Q. And you know then, that insurance com- 
panies did confer with the Government Officials in 
connection with the War Damage Corporation Pro- 
gram ? 

Mr. Henry: I will object to the question as lead- 
ing, and that it is indefinite and vague and not con- 
fined to time or place. 

Mr. Charles: I will withdraw the question. 

Q. Did you yourself give any advice or assist- 
ance to the insurance program of the War Damage 
Corporation ? 

Mr. Henry: I object to the question as being 
indefinite and not defining the time and place and 
occasion for any such advice. 

Q. To get back, Mr. Wayne, to your experience, 
did [34] you occupy any other positions in the in- 
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surance field prior to your association with Albert 
Wilcox & Co.? 

A. Well, my position with Alhert Wilcox & Co. 
grew out of my first connection with the insurance 
business, which was with Wilcox, Peck & Hughes 
in 1921. When J jomed that organization Albert 
Wilcox & Co. was then a part of Wilcox, Peck & 
Hughes, and became a separate organization after 
the merger of Wilcox, Peck & Hughes with Johnson 
& Higgins in 1924. 

@. Have vou become generally familiar with 
insurance usages and customs in the marine 
business ? ° 

A. Yes, sir. 

@. And are you generally familar with imsur- 
ance terminology ? wy, Yes. 

Mr. Henry: Just as a matter of caution, Mr. 
Charles, it is understood that the same objection 
that I raised on the first deposition will continue 
to this entire line. 

Mr. Charles: That is correct. 

Q. My. Wayne, I wonder if you can tell us 
whether you have heard the words ‘‘in transit’’ used 
in connection with insurance ? 

A. For all the years T have been in business, 
yes, [35] 

Q. Can you tell us in what connection the words 
‘fin transit’? are employed ? 

A. ‘They are employed to describe peril assumed 
by underwriters on goods while such goods and 
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merchandise of whatever description are being 
transported from place to place by the particular 
mode of transportation which may be set forth in 
the policy or which may prevail between the two 
places. 

Q. Can you tell us whether the terms 
sit’? are used in connection with insurance of a 


OV) Rene 


vehicle or of a ship? 

A. Never unless the vehicle or the ship itself is 
to be transported on another vehicle from one place 
to another place, such for example as the transpor- 
tation of a yacht or motor vehicle from its place of 
manufacture to its seaport or place of sale. 

Q. Do you know anything about airplanes, 
whether airplanes are ever insured as merchandise 
in transit? 

A. I think the same reply would hold true 
there, that if an airplane were to be insured as 
property in transit it would be insured while it was 
being transported either by land or sea or air from 
one place to another, only not under its own power. 

Q. Have you ever seen a policy where the words 
‘‘in [36] transit’’ were used in connection with in- 
surance of a carrier or the conveyance itself when 
operating under its own power or motion? 

A. Never. 

Q. Mr. Wayne, how much of the inland marine 
insurance that is written in the United States has 
some relation to your organization? 
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Mr. Henry: I object to the question as vague 
and indefinite. 

Mr. Charles: I will admit it is vague. 

Q. What I am asking you 

A. I don’t know the answer. 

Q. could you give us any idea as to the ex- 
tent of the mland insurance underwriting of the 
companies which your association represents ? 

A. Well, it represents to one extent all of the 
inland underwriting of the companies, inasmuch as 
the association concerns itself with inland marine 
activities as a whole in so far as the prescribing of 
forms, rates and rules is concerned, but in that field 
represents approximately fifty or sixty per cent of 
the total writings of the companies; but in premium 
volume from seventy million dollars to nimety 
million dollars a year in premiums. [37] 

Q. Do these companies insure ships, do you 
know? 


A. The very great majority of the companies do 
insure ships. 

@. Can you tell us to what extent inland marine 
concerns itself with the insurance of property that 
is transported over water? 

A. To the extent that such property is trans- 
ported over the mland waterways of the United 
States, and with some companies over the coastal 
waterways, excluding intercoastal shipments, which 
are always classed ocean rates. 

Q. Mr. Wayne, do vou have any relationship to 
the War Risk Reinsurance Exchange? 
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A. Yes, I set up the operations of the clearing 
organization for the War Shipping Administration 
during the war, handling all of the cargo, and even 
of the War Shipping Administration; in other 
words, it was all cleared through my organization. 

Q. Are you familiar with the private field of 
war risk insurance as it existed during the war? 

A. Yessir. 

@. Can you tell us whether during the year 1941 
war risk insurance on hulls was available in the 
commercial market? [38] 

A. It was available. 

@. And do you know whether that was true all 
of 1941? A. That was true all during 1941. 

Q. I wonder if you could tell us briefly, Mr. 
Wayne, what, if any, association you have had with 
the War Damage Corporation ? 

A. I was from the very earliest days Marine 
Representative, serving as the companies’ commit- 
tee for the War Damage Corporation. 

Q. What was that companies’ committee? 

A. That was a committee that was organized to 
set up the operations of the War Damage Corpora- 
tion and to devise the forms which were to be issued 
and the rates which were to be charged. My concern 
was with the transportation end of that field. 

Q. When you speak of companies, are you re- 
ferring to private companies or a company of the 
R.F.C. 

A. Companies that acted as fiduciaries, yes, sir, 
and also to the R.F.C. 
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Q. And those compames which acted as fidu- 
ciary, what kind of companies were those? 

A. Those were the same companies which were 
members of our organization, the Fire and Marine 
companies of the country. [389] 

@. Have you any approximate idea as to about 
how soon after the outbreak of war on December 7, 
1941 you became interested in the War Damage 
Corporation ? 

A. I have a very distinct recollection of partici- 
pating in meetings in both New York and Washing- 
ton, the early days of 1942—during the month of 
January, for that matter. 

@. You mean 1942? 

A. 1942. I believe that the first discussion in 
which I participated took place either the latter 
part of December, 1941 ox the very early part of 
January, 1942. 

Q. Were any of these conferences with Govern- 
ment Officials or employees of the Government, or 
were they all with other insurance men? 

A. No, there were many of them with represent- 
atives of the Government, and others with company 
men. 

@. You mentioned when you were President of 
Albert Wilcox & Co. A. Yes. 

Q. When you were handling the affairs of Al- 
bert Wilcox & Co. you acted for the War Damage 
Corporation; can you tell us briefly in what eapac- 
ity? 
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A. Perhaps the best description would be as the 
Inland Marine Expert of the War Damage Corpo- 
ration. [40] 

Q. And did that organization have anything to 
do with handling of claims against the War Damage 
Corporation ? 

A. Yes, we subsequently handled a number of 
marine claims for the War Damage Corporation; 
as a matter of fact we were the clearing organiza- 
tion for those claims. 

Mr. Henry: Were those marine? 

The Witness: Yes, primarily marine, more ma- 
rine than inland. 

Q. Did you have anything to do with the prep- 
aration of the insurance policy forms that were is- 
sued by the War Damage Corporation ? 

A. Yes, with the preparation of the riders or 
forms which were used in connection with transport 
insurance to be furnished by the War Damage Cor- 
poration. 

@. Can you tell us whether there was any in 
transit form of insurance that was issued by the 
War Damage Corporation? 

A. Yes, there was a form issued by the War 
Damage Corporation which covered property in 
transit. 

Q. Can you tell us what type of property was 
covered by that? 

Mr. Henry: I object to the question on the 
ground that it does not identify the time that these 
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forms [41] were issued or whether it has any bea 
ing upon the period involved in this dispute. 

A. The War Damage Corporation transport 
policies covered any and all kinds of property 
of the assured which was transported or to be trans- 
ported from place to place within the territory 
covered by the War Damage Corporation, either in 
the United States or in the Territory of Hawaii or 
in Alaska. There were two forms, one covered spe- 
cific transit risks, or what was termed trip transit 
risks in business; the other was an open form 
which covered any shipments the assured might 
make during the currency of the policy, and subject 
to reports of the values of those shipments. 

Q. Did those policies cover the hulls of ships? 

ma. Never 

Q. Or any vehicles? A. Never. 


Cross-Examination 
By Mr. Henry: 

Q. Mr. Wayne, these forms that you say that 
vou prepared, and the riders, et cetera, none of 
those were for the period from December 7, 1941 to 
July 1. 1942, were they? 

A. To the best of my recollection, no. 

Q. Isn’t it a fact, to refresh your recollection, 
that all of your work in connection with the prep- 
aration of [42] these forms related to the period 
subsequent to July 1, 1942 and was during the 
period from July 1, 1942 onwards, when regular in- 
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surance policies were issued and premiums paid? 

A. That is the best of my recollection. 

Q. So that you had nothing to do with the de- 
termination of forms or conditions of policies in 
connection with the War Damage Corporation for 
the period prior to the actual issuance of policies 
that were of such a nature that premiums were re- 
quired ? 

A. My recollection is that there were no policies 
issued during that period. 

Q. And it is your understanding that such cover- 
age as was given was by virtue of the statute and 
the announcement of the Government, and no pre- 
miums were charged ? 

A. Given, as we directed it at the time, under the 
free fund issued by the Congress for the payment 
of certain types of losses. 

Q. So that your work with the War Damage 
Corporation did not relate to the free fund period? 

A. Except that we were later called upon for 
our services in connection with the claims which 
were filed with the War Damage Corporation dur- 
ing that free period. 

Q. But as far as the making of the policies for 
that free period, et cetera, you had nothing to deo 
with that? [43] A. That is right. 

Q. You said in reply to one of Mr. Charles’ ques- 
tions that there was marine war risk insurance 
available for vessels, available to owners of vessels, 
during this entire year 1941, is that correct? 

A. Yes, sir. 


284 Matson Navigation Company 


(Deposition of Harold L. Wayne.) 

Q. There was also like insurance available, was 
there not, for the cargoes on such vessels in the 
year 1941? A. Yes, sir. 

Q. Isn’t it your understanding, Mr. Wayne, that | 
cargoes, at least from your testimony, were covered 
by this free fund if they were in transit between 
ports of the United States and possessions of the 
United States without payment of premium for the f 
period covered by December 7, 1941 to July 1, 19427 fy 

A. I don’t think so, because I don’t recall what” 
the provisions of the statute were with respect to : 
the free insurance. I do recall definitely that there’ 
was a fund, I believe it was one hundred million 
dollars, appropriated by Congress to pay certain 
types of losses in the interim between Pearl Har-. 
bor and the time that the War Damage Corporation| 
began to issue policies. I think that was July 1] 
1942, I am not sure of the dates. [44] 

Q. Just attempting to refresh your recollection 
here, isn’t it a fact, Mr. Wayne, that the fund 
started out as a one hundred million dollar fund 
under executive announcement, and then by virtue 
of the so-called War Damage Corporation Statute, 
which was adopted in March of 1942, that fund was 
increased to one billion dollars? 

A. JI have no clear recollection of that. I do 
know that the one hundred million dollar fund be- 
came a billion dollar fund, but whether the billion 
dollars was appropriated to cover as free insurance 
T have no recollection at all. 


—_— 
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Q. But again you had nothing to do with the 
free insurance program ? 

A. Not at the time; I did later on. 

Q. But you also had nothing to do with the 
legislation finally adopted by Congress and which 
is the subject of this litigation we are now taking 
testimony on; you had nothing to do with that? 

A. Nothing at all. 

Q. Did you ever review any of the legislative 
history or proceedings leading wp to the legislation? 

A. Several years ago in connection with the 
work we were performing for the War Damage 
Corporation in the handling of claims which had 
been filed covering losses occurring [45] during 
what you have termed the free period. 

Q. Did any of your review bring to your atten- 
tion the fact that on the floor of Congress, that is, 
on the floor of the Senate or the House, there was 
discussion between the legislators there that the 
insurance that would be provided during this free 
period at least, would cover both vessels and ear- 
goes? 

Mr. Charles: I object to that question on the 
ground that the reference to legislative history 
had reference to the Merchant Marine Act of 1936 
as amended, and not to the War Damage Corpora- 
tion, known as Section 5-g, and therefore the ques- 
tion is misleading. 

Mr. Henry: If I may have the question re- 
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peated, and if you will instruct the witness to an- 
swer it. 

Mr. Charles: Yes, you may answer it. 


(Question read as above recorded.) 


A. I have no recollection of it. 
Q. Did you have anything to do, Mr. Wayne, in 


any of your later work for the War Damage Corpo- - 
ration, in attempting to correlate the insurance that 


was to be provided by the War Shipping Adminis- 


tration with the insurance that was to be provided : 


by the War Damage Corporation? 


A. Only indirectly, through my activities on the 


committee. [46] 

Q. And that again related to the period after | 
July 1, 1942, is that correct? 

A. To the best of my recollection, yes. 


Q. At any rate, it was after the free period? | 
A. It was in connection with the business which 


was to be insured under specific policies. 


Q. And those policies were all policy forms after | 


the free period, isn’t that right? 


A. Yes. However, I think the record ought to | 


be clear on that. That is my best recollection. 

Q. You didn’t issue any policies or have any- 
thing to do with issuing any pohcies other than 
those for which a premium was to be charged? 

.. Wes: 

Q. So that it was not free insurance? 

A. It was not, sir. 


| 


| 
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Q. And that insurance, incidentally, that was 
not the so-called free insurance, but was placed en- 
tirely on the voluntary request of the property 
owner, is that right? A. Yes, sir. 

Q. In connection with the phrase ‘‘in transit,”’ 
will you assume that the ship owner stated to you 
that ‘‘My vessel being a cargo vessel of between 
seven thousand and [47] eight thousand deadweight 
tons is now in transit between Honolulu, Hawaiian 
Islands and San Francisco, California.’?’ What 
would you understand the vessel owner to mean? 

A. That the ship was en route between the two 
ports. 

Q. In other words, that she was on a voyage 
from Honolulu to San Francisco. 

A. From Honolulu to San Francisco. 

Q. In connection with your marine insurance 
experience, have you had occasion, or did you have 
occasion to process claims of a purely ocean marine 
character ? A. Yes, sir. 

Q. Would that be in connection with hull insur- 
ance as well as cargo insurance ? 

A. Yes, both hull and cargo insuranee, P. and L., 
as well. 

Oe P and I.? 

A. Very little P. and I.; the same for foreign 
countries. 

Q. Do you recall any Master’s report or casualty 
report in which the narration regarding the cireum- 
stances and general conditions of sneh a casualty 
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might have contained a statement to the effect that 
the vessel was at the time of the casualty in transit 
in certain waters? 

A. No, and it would have made absolutely no im- 
pression [48] on me had I read of such a statement 
in the Master’s report. 

Q. In other words, there may have been such a 
statement but you have no recollection on your 
part? 


A. A master may have used the words “i 


in 
transit’? in referring to his voyage, but the words 
would have created no particular impression, any 
more so than the usage of words by anyone else 
would have. 

Q. But again you would understand, if such a 
reference had been made, that the vessel was in 
transit, that she was enroute from certain points to 
other points, is that correct? A. Yes, sir. 

Q. Now, all these so-called in transit policies or 
forms that you were instrumental in devising or 
assisting in making up for the War Damage Corpo- 
ration related to inland marine and cargo insurance, 


is that right? A EGS, 
Q. And they were all subsequent to the free 
period ? A. That is right. 


Q. And by free period we are referring to the 
general coverage that was granted without policy 
appheation and without policy form? 

A. Yes, sir. 

Q. Do you know anything about the availability | 
of [49] ocean marine insurance in the period from | 
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December 7, 1941 to let us say December 20, 1941 
for vessels at sea between Honolulu and San Fran- 
cisco? 

A. To the very best of my recollection such insur- 
ance was available at all times, including the period 
between December 7th and December 20th. 

Q. On her voyage and in transit, if I can use 
the term, Mr. Wayne, at the time of Pearl Harbor, 
that is after December 7, 1941? 

A. Yes, it was not at all unusual for the marine 
market at any time, and including that period, to 
eover a risk while it was actually en route, whether 
that would be the vessel itself or the cargo in such 
vessel. 

Q. And would that be true if the whereabouts, 
or the virtual existence of the vessel was unknown 


at the time? A. Yes, sir. 
Q. That was also true, wasn’t it, Mr. Wayne, of 
cargo? A. That was also true of cargo. 


Q. There was no distinction in that regard be- 
tween hull and cargo? 

A. No, the insurance as a matter of fact would 
be written warranted no known or reported loss, 
and in some eases with the time of the attachment 
of the policy very [50] clearly indicated so that a 
loss occurring prior to the attachment hour or min- 
ute would be excluded. 

Q. Isn’t it a fact that during that very grave 
emergency period for the few weeks following De- 
cember 7, 1941, that the insurance market and the 
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general transmission of information was in a very 
difficult and uncertain condition? 

A. hat is true. 

Q. So that while insurance could in a general 
sense be considered available, 1t was still subject to 
gevave conditions, from the timing standpoint and 
the premium standpoint of obtaining back coverage? 

A. Well, from the time or premium standpoint, 
of course insurance would be placed either in this 
market or the London market, which was also avail- 
able, and the premium would be based upon that | 
rate which the underwriter felt was proper for the 
risk, considering all of the circumstances. 

Q. And one of the circumstances was the gen- 
eral uncertainty that existed at the time, is that — 
correct ? 

A. Yes, and the disposition of the vessel, if cargo 
was insured, its location. 

Q. Do you know whether the United States 
Maritime Commission was at that time issuing poli- 
cies of ocean [51] marine insurance—war risk I am 
speaking of now—in the period from December 7th 
to December 20, 1941? 

A. Yes, the War Shipping Administration Mari- 
time Commission was issuing war risk policies I be- 
lieve, during that period. 

Q. You have no direct knowledge ? 

A. I have no distinct knowledge. However, that | 
is a matter which could be determined from the 
records in very quick order. 
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Q. Do you know what fund, if any, the Maritime 
Commission had available for such purpose ? 

A. No, I have no rveecollection of that. 

Q. And you have no knowledge therefore, as a 
private underwriter, whether you would consider 
that the insurance that might be obtained, if it were 
obtainable from the Maritime Commission im that 
period, was adequately covered by a sufficient fund ? 

A. No. 

Redirect Examination 
By Mr. Charles: 

Q. Were there any difficulties, Mr. Wayne, in 
connection with some of the war risk insurance on 
hulls in November of 1941? 

A. In November of 1941, that is prior to Pearl 
Harbor; none whatever. [52] 


Reecross-Examination 


By Mr. Henry 

Q. Did you Rave anything to do with the oo 
of hull insurance in the period of November, 1941? 

A. Nothmg to do with the placing. As I said 
at the outset, I was engaged in the marine insurance 
business, and part of my job was to know what was 
going on in the marine insurance market. 

Q. And at that time you were only interested in 
inland marine mainly ? 

A. No, at that time my primary interest was 
ocean marine, including the operation of the Ameri- 
ean Cargo War Risk Insurance Exchange, which 
was the companies’ war risk organization. 
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Q. And at that time in November of 1941 and 
prior to Pearl Harbor, your work was mainly on 
cargo war risk insurance, is that right? 

A. That is absolutely true. 

Q. And you had nothing directly to do with hull 
war risk insurance ? iw That is asin 

@. And at that time cargo war risk insurance 
was obtainable? A. Ves, sie 

Q. And it is your understanding from your gen- 
eral [53] information that hull war risk insur- 
ance was also obtainable? AD Wiles: 

Q. Although with respect to the latter you had 
nothing directly to do? 

A. Nothing directly to do. 


(Deposition closed.) [54] 


I, Arthur C. Smith, a Notary Pubhe in and for 
the County and State of New York, do hereby cer- 
tify that on the 14th day of March, 1947, I took the 
foregoing depositions of George Inselman, M. M. 
Pease, Howard W. Cann and Harold L. Wayne, in 
shorthand, and thereafter reduced the same to type- 
writing and that the same is a true and accurate 
transcript of my shorthand notes, the signing, read- 
ing and filing thereof having been waived by coun- 
sel for both parties. 


| [Seal] /s/ ARTHUR C. SMITH, 
. 154 Nassau Street, 
New York 7, N. Y. 


[Endorsed]: Filed April 8, 1947. [55] 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 


No. 24575-G 
In the Matter of: 


MATSON NAVIGATION COMPANY, 
a Corporation, 
Plaintiff, 
VS. 


WAR DAMAGE CORPORATION, 
a Corporation, 
Defendant. 


DEPOSITION 


Washington, D. C. 
Tuesday, March 18, 1947 


Depositions of Mr. Matthias W. Knarr and Rob- 
ert C. Goodale, witnesses of lawful age, taken on 
behalf of the Defendant in the above-entitled action, 
wherein Matson Navigation Company, a corpora- 
tion, is the Plaintiff, and War Damage Corpora- 
tion, a corporation, is the Defendant, pending in 
the Southern Division of the United States Dis- 
trict Court for the Northern District of California, 
pursuant to stipulation, before Lloyd L. Harkins, 
a notary public in and for the District of Colum- 
bia, at the offices of the Reconstruction Finance 
Corporation, 811 Vermont Avenue, Northwest, 
Washington, D. C., at 10 o’clock am., Tuesday, 
March 18, 1947. 
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Appearances : 
On behalf of the Plaintiff: Lyman Henry. 
On behalf of the Defendant: Allan E. Charles. 


MATTHIAS W. KNARR 
a witness of lawful age, was thereupon duly sworn 
and, being examined by counsel, testified as follows: 


Direct Examination 

By Mr. Charles: 

Q. Will you state your full name for the record, 
please? A. Matthias W. Knarr. 

Q. What is your position presently with the 
War Damage Corporation ? 

A. My present position with the War Damage 
Corporation is that of Secretary. 

Q. Approximately how long have you _ been 
Secretary ? 

A. Since the latter part of September, 1942. 

Q. Did you have any position with the War 
Damage Corporation prior to that time? 

A. Yesogene 

Q. What position was that? [2*] 

A. I was Assistant Secretary, from the incep- 
tion of the corporation, since December 13, 1941. 

Q. And, as Secretary of the War Damage Cor- 
poration, do you have custody of its records? 

A. As Secretary, I have custody of the corpo- 
ration’s records. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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Q. Can you tell us, Mr. Knarr, whether any 
regulations have been passed at any time by the 
War Damage Corporation? 

A. Yes, Regulations A on the general program. 

Q. Do you have a copy of those regulations ? 

A. Yes, I have copies of the regulation here, and 
two amendments to Regulations A. 

Q. The Regulations A that you speak of, and 
which you have handed to me, state: 


‘*Hiffective July 1, 1942’; 


Is that correct? 

A. Yes, sir; that is correct. 

Mr. Charles: I would like at this time to offer 
in evidence Regulations A, the document which 
has been identified by the Secretary, Mr. Knarr. 

Mr. Henry: I am going to register, out of an 
abundance of caution, the understanding that our 
objections are reserved until the time of trial. I 
am going to offer an objection to these so-called 
Regulations A on the ground that they are incom- 
petent, irrelevant. immaterial, a self- [8] serving 
declaration, a self-serving document, and by its 
own terms, as you have stated, is effective July 1, 
1942, and hence has no bearing upon the issues of 
the matter in controversy in this litigation. 


(Regulations A was marked as Defendant’s 
Exhibit No. 1 for identification. ) 


Q. (By Mr. Charles): You state, Mr. Knarr, 
that the regulations have been amended ? 
A. They are amended, yes. 
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Q. Do you have any copies of the amendment? 
A. TI have copies of the amendments to the regu- 


lations. 
Q. Can you tell us of what the first amendment 
consists ? A. The first amendment 


Mr. Henry: I would like to have it understood 
that my objection, Mr. Charles, runs to this entire 
line of questioning, and also to the offer of these 
documents without the necessity of my repeating it. 

Mr. Charles: Very well, Mr. Henry. . 

The Witness: The amendment to Regulations 
A, effective July 1, 1942, are the amendment of 
Rule 10. 

Q. (By Mr. Charles): With what is that con- 
cerned ? 

A. It states that policies may be issued to 
mortgagees [4] or other holders of security or finan- 
cial interests in property eligible for coverage under 
these regulations. It is quite a long amendment 
here. 

@. What is the date of that amendment? 

A. It is effective July 1, 1942. 

Q. Is this document you have handed me, enti- 
tled ‘‘Amendment to Regulations A’”’ a true copy 
of the amendment to Rule 10, and to Rule 26.01 and 
to Rule 26; is that correct ? 

A. Yes, sir; that is correct. 

Mr. Charles: I offer in evidence these amend- 
ments to Regulations A, and I will ask that they 
be marked as Defendant’s Exhibit No. 2. 
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(Amendment to Regulations A, effective July 
1, 1942, was marked Defendant’s Exhibit No. 
2 for identification. ) 


Q. (By Mr. Charles): Were there any other 
amendments to Regulations A? 

A. Yes, the amendment effective October 1, 1942. 

Q. With what is that second amendment con- 
cerned ? 

A. That adds to Regulations A, Rule 26.02. 

Q. With what is that concerned? 

A. It relates to registered mail or express cov- 
erage for money and securities. 

Q. Is this a true copy of that amendment? 

A. That is a true copy. 

Mr. Charles: I should like to offer in evidence 
this [5] document which Mr. Knarr has handed to 
me, entitled Amendment to Regulations A, which 
adds a new rule, Rule 26.02. I offer this in evidence 
as Defendant’s Exhibit No. 3. 


(Amendment to Regulations A effective Oc- 
tober 1, 1942, was marked Defendant’s Ex- 
hibit No. 3, for identification. ) 


Q. (By Mr. Charles): Other than these amend- 
ments, have there been any additional amendments 
or changes in Regulations A? A. No, sir. 

@. Can you state whether these regulations, as 
amended by these amendments, all of which have 
been designated as Defendant’s Exhibits 1, 2 and 3, 
are still in force and effect? 

A. They are still in force and effect. 
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Q@. Can you state, Mr. Knart, whether or not 
these regulations A have been approved by the Sec- 
retary of Commerce? 

A. ‘Phev have been approved by the Secretary. 

Q. Who was the Secretary of Commerce by 
whom they were approved? 

A. Mr. Jesse Jones, who was the Secretary of 
Commerce then. 

Q@. And you have his approval in the minutes? 

A. Yes. 

Q. Do vou have a copy of the resolution of Oc- 
tober 2, [6] 1944, there? A. Yes, IT have one. 

Q. May. Knarr, can you tell me whether this res- 
olution which you have handed me and stating at 
the end to have been adopted by the Execntive 
Committee of the War Damage Corporation on 
October 2, 1944, was, in fact, adopted by the Execu- 
tive Committee of the War Damage Corporation? 

Mr. Henry: Just a moment. I will object to 
the question on the ground that it calls for a con- 
clision of the witness, it is leading, and is not the 
best evidence. 

Those objections are made in addition to the run- 
ning objection to which, I understand, Mr. Charles, 
you have so kindly stipulated, which go to the entire 
line of questioning here. 

Myr. Charles: I will withdraw my question. 

Q. (By Mr. Charles): Mr. Knarr, can yon tell 
me whether any resolution having to do with scope 
of protection to be extended by the War Damage 
Corporation was passed by its Executive Comimit- 
tee on or about October 2, 1944? AY It was. 


: 
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Q. I will ask you whether this resolution which 
you handed to me and which bears the date at the 
end October 2, 1944, is a true copy of the resolution 
passed by the Executive Committee on that date. 

Mr. Henry: The same objection as not being the 
best evidence. 

In my judgment, Mr. Charles, the minutes of 
the meeting should be produced. 

The Witness: It is. 

Q. (By Mr. Charles): Mr. Knarr, could you 
show us the minutes of the meeting of April 2, 1944? 

(A document was produced by the witness.) 

Q. (By Mr. Charles): You have shown what 
purports to be a minute book of the War Damage 
Corporation, and you have shown us what appears 
to be the minutes of the meeting of the Executive 
Committee of the War Damage Corporation dated 
October 2, 1944, beginning at page 242 of this book, 
and running to page 247. 

Mr. Knarr, can you state whether these are the 
minutes of the Executive Committee of the War 
Damage Corporation for that meeting? 

A. That is a carbon copy. I can get you the orig- 
inal copy, if you wish. This is a working copy for 
index purposes. 

Q. Could you get the original, please? 

A. Yes, sir. 


(The original of the document above re- 
ferred to was produced by Mr. Knarr.) [8] 
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Q. (By Mr. Charles): These minutes which 
vou have just shown us are of the meeting of the 
Executive Committee of the War Damage Corpo- 
ration, pages 242 through 247, inclusive, and are 
the original minutes of the corporation for the meet- 
ing of that date? A. They are. 

Q. And this signature at the end is vour signa- 
ture, ig it not? A. It is my signature. 

@. And the seal is the seal of the corporation ? 

A. It is the seal of the corporation. 

Mr. Henry: If you have in mind offering those 
minutes, I will be perfectly willing to stipulate that 
a photostatic copy of that can be substituted for 
the originals, subject, of course, to the other ob- 
jections as to the propriety of the offer. 

Mr. Charles: Would you want a_ photostatic 
copy rather than a verfied copy in this form? 

Mr. Henry: That mimeographed document that 
is attached as an exhibit to vour answer is simply 
the resolution and does not contain the discussions 
concerning the adoption of the resolution which 
appears in the minutes. 

Mr. Charles: We offer in evidence a photostatic 
copy of the minutes of the corporation of October 
2, 1944, and [9] will ask Mr. Knarr if we may be 
supphed with a photostatic copy. 

The Witness: Yes, sir. 


(The photostatic copy of the resolution of 
October 2, 1944, was marked as Defendant’s 
Jixhibit 4, for identification.) 


2. 
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Mr. Henry: I wonder if you could arrange also 
to have an extra photostatic copy supplied to the 
reporter so that I would have one attached to my 
copy of the deposition. 

Mr. Charles: Could we have one for the original 
and one for Mr. Henry’s copy and one for our copy? 

The Witness: As many as you like. 

Mr. Charles: I think perhaps one extra copy 
would help, just in case we need it. 

Q. (By Mr. Charles): The resolution, a copy 
of which you handed me, was passed by the Execu- 
tive Committee as shown in the original minutes 
of October 2, 1944; is that correct? 

A. That is correct. 

Q. May I ask you whether the minutes of the 
Executive Committee just referred to were ap- 
proved by the Board of Directors of the War Dam- 
age Corporation? 

A. Yes, sir; they were. 

Q. When were they approved? 

A. On October 13, 1944. 

Q. Can you tell us, Mr. Knarr, whether this res- 
olution [10] of October 2, 1944, is still in full force 
and effect? 

A. It is still in full force and effect. 

Q. Was that resolution approved by the Sec- 
retary of Commerce? 

A. It was approved by the Secretary of Com- 
merce. 


(Thereupon there was discussion off the 
record. ) 
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@. (By Mr. Charles): I will show you, Mr. 
Knarr, a document dated December 30, 1942, carry- 
ing the designation RFC-1718, and I will ask you if 
this document was approved by the War Damage 
Corporation ? 

A. Yes, sir; it was approved by the War Dam- 
age Corporation on December 22, 1942. 

Mr. Charles: J will ask that the document. re- 
ferred to he marked as Defendant’s Exhibit 5 for 
identification. 


(The document entitled REC-1718, was 
marked as Defendant’s Exhibit No. 5 for iden- 
tification. ) 


Q. (By Mr. Charles): On what date was this 
Defendant’s Exhibit No. 5 for identification, to 
which I have just referred, approved ? 

A. On December 22, 1942. 

Q. And that appears in the minutes of the Ex- 
ecutive Committee, does it? 

A. Yes, of the Executive Committee’s meeting 
on December 22, 1942. [11] 

Mr. Henry: Mr. Charles, to save time, and to 
save vou the expense and difficulty of producing the 
actual minutes of December 22, 1942, reserving all 
my other objections, if that is agreeable—— 

Ni Clirles. es. 

Mr. Henry: ——!I wonld suggest that you may 
be willing to stipulate that the only reference to this 
press release is in these minutes, and is a state- 
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ment ‘‘The Executive Committee approved the fol- 
lowing press release by the Secretary of Commerce”’ 
and then appeais in quotations the minutes of De- 
cember 22, 1942, the text of the press release as 
shown in Defendant’s Exhibit No. 5, and that is the 
only discussion or reference to that press release 
that appears in those minutes. 

Mr. Charles: That is correct. We will so stipu- 
late, and we will offer in evidence Exhibit No. 9, 
which is the press release. 

Q. (By Mr. Charles): I want to ask you, Mr. 
Knarr, whether the minutes of the Executive Com- 
mittee of December 22, 1942, to which you just re- 
ferred, were approved by the Board of Directors 
of the War Damage Corporation and, if so, on what 
date? 

A. They were approved on April 9, 1943. 

Mr. Henry: Again, to save time and the neces- 
sity, reserving my other objections, Mr. Charles, of 
your putting [12] in the full text of the minutes, 
the approval of the minutes by the Board of Direc- 
tors which contains the text only as follows: 


‘The minutes of the meeting of the Board 
of Directors of December 9, 1942, and the min- 
utes of the meetings of the Executive Commit- 
tee of December 11, 12, 15, 16, 18, 22, 23, 29, 
31, 1942.”’ 


and then some other dates after that appearing on 
through the last one of April 7, 1943, ‘‘were ap- 
proved.’’ 
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That is the only reference with respect to the sub- 
ject matter here. 

In other words, there was no discussion, but 
merely the statement that they were approved? 

Mae Charles: What 1s correct, and 10 ismieo 
stipulated. 

Aly. Henry: I will ask, Mr. Charles, if I may at 
this time, that the same stipulation will run to the 
approval, if I missed a particular reference, of the 
minutes of the Executive Committee of October 2, 
1944, contained in the minutes of the Board of 
Directors and is merely the reference to meetings 
held on October 2, 1944, by the Executive Commit- 
tee and approval of those minutes without any other 
discussion or text. 

iim Charles 9) Phat is correct, 

@. (By Mr. Charles): Mr. Knarr, can you 
state whether or not the release [13] of December 30, 
1942, has been rescinded or modified by the War 
Damage Corporation ? 

A. I have no recollection that it has been re- 
scinded or modified. 

Q. And if it has been rescinded or modified, 
would you have any record of it? 

A. Yes, I would. 

Q. Mr. Knarr, could you tell us whether the 
charter of the War Damage Corporation has at any 
time been amended? If so, when, and by what 


amendments ? 
A. It was amended as of March 30, 1942. 


a) 
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Q@. And that was the time when the name of the 
corporation was changed from War Insurance Cor- 
poration, to War Damage Corporation, was it? 

A. That is correct, and the amendment called 
for the fact that the name of the corporation shall 
be War Damage Corporation. 

Q. Do you have a copy of that amendment? 

A. I have a copy of the amendment here. It is 
further amended with respect to objects, purposes, 
and powers of the corporation. 

Mr. Henry: If will object to the question as call- 
ing for a conclusion of the witness, and move that 
the answer be stricken; also that the best evidence 
is the charter, and the amendments themselves. [14] 

@. (By My. Charles): Mr. Knarr, the origmal 
charter of the War Damage Corporation was filed 
where ? 

A. The original charter was filed with the Fed- 
eral Register. 

Q. Are the amendments to the charter so filed, 
too? 

A. The amendments to the charter are filed with 
and published in the Federal Register. 

@. Could you give us the dates of all amend- 
ments to the charter of the War Damage Corpora- 
tion? That is, the dates when they were published 
in the Federal Register ? 

A. Yes, I could. The amendment of March 30, 
1942, is published in the Federal Register of April 
2, 1942, page 2531. That is identified as Volume 7 
No. 64. 


? 
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Q. Was there any further amendment to the 
charter of the War Damage Corporation ? 

A. It was further amended on January 15, 1947. 
That appears in the Federal Register of January 21, 
1947, at page 407. 

@. Could you tell us with what that amendment 
to the charter was concerned ? 

A. Yes. It amends paragraph 7 to read that the 
Corporation shall not have succession beyond Jan- 
uary 22, 1947, except for purposes of lquidation 
(including the adjustment and payment, not later 
than June 30, 1947, of claims [15] duly presented 
under subsection (b) of Section 5g of the Recon- 
struction Finance Corporation Act, as amended). 

@. Axe those the only two amendments to the 
charter ? 

A. They are the only two amendments to the 
charter. 

Q. There are no others? A. No. 

Mr. Henry: What is the volume reference of 
that, Mr. Knarr? 

The Witness: Volume 12, No. 14. 

Q. (By Mr. Charles): Mr. Knarr, may I ask 
you whether any form of policy was adopted by the 
War Damage Corporation ? 

A. Yes, there was a form of policy adopted by us. 

Q. I show you what purports to be a WDC form 
No. 1, which appears on pages 13, 14 and 15 of De- 
fendant’s Exhibit 1, and ask you whether that is a 
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true copy of the form of the policy adopted by the 
War Damage Corporation. 

A. It is a true copy of the policy. 

Q. Mr. Knarr, can you tell us what the relation- 
ship of War Damage Corporation is to the Recon- 
struction Finance Corporation and to the Umited 
“States ? 
| A. It was created by the Reconstruction Finance 

Corporation pursuant to law, and it is an instrn- 
: mentality of the United States. 

| Does it have any capital stock? [16] 

lt does. 

Who owns the ¢apital stock ? 

The Reconstruction Finance Corporation. 
Does the Reconstruction Finance Corpora- 
tion own all the stock? 

A. It owns all the stock. 

Q. Do you know whether Mr. Jesse Jones was 


OPOPS 


Secretary of Commerce during all of the year 1941 
and 1942? 

A. He was Secretary of Commerce and he was 
appointed, according to the Congressional Directory, 
as Secretary of Commerce on September 19, 1940. 

Q. And he continued to act as Secretary until 
about when? Was it in 1945? 

A. He was succeeded as Secretary of Commerce 
by Mr. Wallace who, according to the Congressional 
Directory, entered on duty as Secretary of Com- 
merce on March 2, 1945. 

Mr. Charles: I think that is all. 
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Cross-Examination 
By Wire Ehenty: 

Q. Mr. Knarr, I wonder if we may refer to De- 
fendant’s Exhibit 4, a copy of which you have. That 
is the resolution of October 2, is it? A. Yes. 

Q. I refer to the meeting’s minutes. 

With reference to Defendant’s Exhibit 4, the 
minutes [17] of a meeting of the Executive Com- 
mittee of the War Damage Corporation held on Oc- 
tober 2, 1944, were you personally present at that 
meeting ? A. I was. 

Q. And throughout the entire period of that 
meeting ? A. Yes. 

Q. You will note in the minutes of that meeting 
appears the following statement on page 243? 


‘*Mr. Klossner stated that a question recently 
had been raised by a claimant as to whether this 
Yorporation might be under legal obligation to 
make compensation for the hulls, equipment, 
and cargoes of vessels lost by enemy attack 
while en route between ports of the United 
States and foreign ports, if such vessels were 
destroyed within three miles of the shores of 
the United States.”’ 


I will ask you if you know who the claimant was 
that was referred to, and the subject of that state- 
ment that I have just read. 

A. I don’t know who the claimant was. 

Q. As far as you know, that was the only clann 
at that time for compensation for cargo on a for- 
eign voyage; is that correct? 
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A. JT could not answer that question. 

Q. Do you know of any claim for compensation 
for the [18] hull of a vessel, or the vessel itself? 

A. I could not answer that, Mr. Henry. Other 
people in the corporation were handling claim 
matters. 

Q. You had nothing at all to do with the policy 
that was decided upon as embodied in this mecting 
and resolution that I have just referred to? 

Soe Omsir. 

@. Do you know whether in the minutes of any 
other meeting, of either the Executive Committee or 
the Board of Directors of the War Damage Corpo- 
ration there is any reference to claims by the own- 
ers of vessels lost prior to July 1, 1942, by enemy 
action, which vessels were in transit on en route 
between American ports? 

A. Do I know of any references in the minutes ? 

Q. That is right. 

A. J would have to look that up. I could not say 
offhand. 

Q. Do you have any independent recollection of 
any such discussion that occurred at a meeting 
either of the Executive Committee or the Board of 
Directors of the War Damage Corporation ? 

A. Again, I would have to look up the record. 

Q. J am simply asking whether you have any 
recollection. A. No, sir. [19] 

Q. Do you recall addressing a letter under date 
of January 19, 1945, to the Matson Navigation Com- 


310 Matson Navigation Company 


(Deposition of Matthias W. Knarr.) 
pany, under your signature, Mr. Knarr, relating to 
the claim for the loss of the steamship Lahaina ? 

A. I would have to refer to the record. 

Q. You have no independent recollection of 
having sent such a letter? A. Noein 

Q. J wonder if we may see the minutes of the 
War Damage Corporation’s Executive Committee 
and Board of Directors for the period from Decem- 
ber 29, 1944, to January 19, 1945. 


(The documents referred to were produced 
by the witness.) 


Q. (By Mr. Henry): Mr. Knarr, the Regula- | 
tions A, Defendant’s Exhibit 1, effective July 1, 
1942, have no reference at all to the losses that might 
have occurred between December 6, 1941, and mid- 
night of June 30, 1942; is that correct ? 

Mr. Charles: J object to the question on the — 
grounds it is not clear. It does not appear from the | 
question as to whether the question seeks the wit- | 
ness to state whether anything in the Regulation 
itself states what is applicable, 01 whether the ques- | 
tion asks for the witness’s own knowledge as to the | 
appheability of regulations, aside from what [20] | : 
appears in that document. | 

Mr. Henry: The witness can only testify as to 
what he himself knows, Mi. Charles, so I submit | 
that the question is clear and I will ask for an | 
answer. | 

The Witness: The Regulations A relate to the 
insurance program which went into effect on July 1, | 
1942. | 
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Q. (By Mr. Henry): In other words, it doce 
not relate in any way to the so-called free insurance 
_ period prior to July 1, 1942? 

A. It relates to the program of insurance that 
went into effect on July 1, 1942. 

That is the program of insurance. 

Q. That was on insurance policies issued and 
premiums paid? 

A. Yes. That was insurance for policies issued 
and premiums paid. 

Q@. And that is true, also, is it not, of these 
amendments, Exhibits 2 and 3 to Regulations A? 

ive ies: 

Q. In other words, it related to the period after 
July 1, 1942, for the insurance program under poli- 
cles issued and premiums to be paid? 

A. Yes. 

@. No policies of insurance were issued to cover 
any losses prior to July 1, 1942; is that CODE 8 

A. That is correct. 

(J. That is, no written policy was ever issued for 
any of those losses that may have occurred in that 
period prior to July 1, 1942? 

A. That is correct. 

Q. What is the capital of the War Damage Cor- 
poration ? 

A. I would have to refer to the record. The total 
authorized capital stock of the corporation shall be 
$100 million. That is pursuant to the charter, 
paragraph 6. 

Q. Was that ever amended ? 

A. That was never amended. 
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Q. Yet, under the amendment to the Reconstruc- 
tion Iinance Corporation Act, the so-called Section 
og adopted in March of 1942, the funds to be sup- 
plied or that might be supphed to the War Damage | 
Corporation were increased within the authorization 
to $1 billion. Is that correct? 

A. If think the law would speak for itself there. 

Mr. Henry: I assume you will so stipulate and 
save the necessity of having the witness answer? 

Mr. Charles: Yes. I will stipulate that the stat- 
ute will speak for itself. 

Q. (By My. Henry): Mr. Knarr, approxi- 
mately how much in premiums for the period fol- 
lowing July 1, 1942, was collected by the War Dam- 
age Corporation ? 

Mr. Charles: I object to the question on the 
grounds it [22] is incompetent, irrelevant, immate- 
rial, and does not relate to any of the issues in the 
case. 

The Witness: I do not have the record here. The 
Treasurer maintains the records relating to pre- 
miums received. 

Q. (By Mr. Henry): Is it correct, Mr. Knarr, 
that there is approximately $200 million of surplus 
at the present time of premiums received over losses 
and expenses paid by the War Damage Corporation ? 

Mr. Charles: The same objection. 

The Witness: The Secretary keeps no xvecords. 
The Treasurer keeps the records and I could not 
answer that question. 
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Q. (By Mr. Henry): Are you familiar with 
any suits that are pending against the War Damage 
Corporation ? 

A. Iam not familiar with them. 

Q. You do not know of any suit that has been 
brought by former policyholders to require a refund 
of some approximately $200 million of excess funds 
from premiums received ? 

Mr. Charles: The same objection. 

The Witness: The General Counsel would have 
to answer that. 

Q. (By Mr. Henry): You have no knowledge 
at all? [23] 

A. ‘That is a matter that does not come within 
the purview of the Secretary’s Office. 

@. You have no knowledge at all of such a suit? 

A. I think I have seen papers to that effect. 

Q. Do you have a copy of the by-laws of the 
War Damage Corporation ? A. Yes, sir. 

@. I wonder if I might see those. 


(The witness produced the by-laws of the 
War Damage Corporation. ) 


Q@. (By Mr. Henry): Are there any amend- 
ments to these by-laws? 

A. Idon’t think so, but I will have to cheek that. 

@. Mr. Knarr, you have submitted to me what 
purports to be copies of the minutes of the Recon- 
struction Finance Corporation, containing the text 
of the by-laws adopted by the War Damage Corpo- 
ration. Such by-laws are as originally adopted on 
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December 18, 1941, with the exception of an amend- 
ment adopted on May 21, 1946, which related only 
to the amendment of Section 14 of the original by- 
laws, changing to a fiscal year from a calendar year, 


that is, going from July 1 to June 30 of each vear? 


me ‘hat is correct, 

Q. IL wonder, Mi. Knarr, if you would be kind 
enough to furnish to me, or to Mr. Charles, a copy 
of those by-laws [24] as appear beginning on page 
637 and ending on page 641 of this minute book 
which you have handed me. A, Yess 

Q. That is, paragraphs 1 through 20, inclusive, 
which constitute the by-laws? A. Alljaehe 

Mr. Henry: That is all. 


Redirect Examination 
By Mr. Charles: 

Q. Mr. Henry asked you, I believe, if you had 
written a letter dated January 19, 1945, to Matson 
Navigation Company declining its claim. JI should 
like to refer you to the minutes of January 19, 1945, 
of the Executive Committee of the War Damage 
Corporation and ask you whether you were author- 
ized to send a letter declining the claim to Mr. Mel- 
vin Price, Matson Navigation Company, 215 Market 
Strect, San Francisco, California? 


A. On that date they did authorize me to send a : 


letter to Matson Navigation Company at 215 Market 
Street, San Francisco. 

@. Would you be good enough to read that 
letter? 
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Mr. Henry: 1 will stipulate only that the letter 
‘is a copy of the same text or has the same text as 
is attached to the complaint of Matson Navigation 
Company in this action. 

Mr. Charles: That will be sufficient. [25] 

Mr. Henry: I suppose I could earry that stipu- 
lation a little further than in these minutes to which 
you have referred of the Executive Committee of 
the War Damage Corporation for January 19, 19-45, 
the only text relating to this letter is the text of the 
letter itself, and the following statement appearing 
on the minutes immediately preceding the text of 
wine leuter: 


‘The Executive Committee authorized the 
Secretary to send the following letters’’—— 


And then appears the letter that was authorized, the 
one addressed to Mr. Price, and then a number of 
other letters, two of them, to other people, having 
no bearing or reference to the subject in litigation 
here? 

Mr. Charles: That is correct. We will stipulate 
to that. 

Q. (By Mr. Charles): Do you know, Myr. 
Knarr, what if any publications were given to the 
release dated December 30, 1942, which is Defend- 
ant’s Exhibit No. 5? 

A. What publicity was given to it? 

@. Yes. 

A. It was released to the press and carried hy 
the press or those who might publish it. 

Mr. Charles: I think that is all. [26] 
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Reci oss-Examination 
By Mr. Henry: 

Q. In connection with Mui. Charles’ last ques- 
tion, Mr. Knarr, you have no knowledge of how ex- 
tensively this press release was actually reprinted 
or published by the press, do you? 

A. I would have no knowledge of that. 

@. As far as you know, there was no action taken 
with respect to that press release other than to re- 
lease it to the press; is that correct ? 

A. That is correct. 

Mr. Henry: i think that is all. 

Mr. Charles: I believe that is all. 


/s/ MATTHIAS W. KNARR. 
Subscribed and sworn to before me this 28th day 
day March, A.D. 1947. 
[Seal] 7s; EEEOYD Ii HARKINS, 
Notary Public in and for the 
District of Columbia. 
My commission expires August 14, 1947. 27] 
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a witness of lawful age, was thereupon duly sworn 
and, being examined by counsel, testified as follows: 
Direct Examination 

By Mr. Charles: 
Q. Will you state your name for the record, 
please? A. Robert C. Goodale. 
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Q. Mr. Goodale, are you an officer of the War 
Damage Corporation ? A. Yes. 

@. Are you General Counsel? A. Yes. 

Q. Can you tell us when you were first occupied 
with any of the affairs of the War Damage Corpo- 


) ration ? A. Almost from its inception. 


Q. Can you tell us about when you became As- 
sistant General Counsel of the War Damage Cor- 
poration ? 

A. I became Assistant General Counsel about 
the beginning of the year 1943. 

Q. But prior to that date you have been with 
the Reconstruction Finance Corporation ? 

A. Before that time and throughout the entire 
period of the organization of the War Damage Cor- 
poration, I was one of the counsel for the Recon- 
struction Finance Corporation, of which the War 
Damage Corporation is a subsidiary. A part [28] 
of my duties as counsel for the Reconstruction Fi- 
nance Corporation was, on request, to assist in work 
of the War Damage Corporation. 

Perhaps I should make that more clear if I men- 
tioned that the War Damage Corporation has had, 
throughout its existence, very few, if any, full time 
employees, possibly two or three. 

I do not know that there have been that many, 
but its work has been done almost entirely by bor- 
rowing the employees of the Rect 4i- 
nanee Corporation. 

Q. Mr. Gocdale, are you familiar with the ad- 
ministration of the War Damage Corporation ? 

A. Yes. 
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Q. Are you familiar with the legislative history 
of the War Damage Corporation ? 

A. Reasonably so, yes. 

Q. Ave you familiar with the regulations passed 


by the War Damage Corporation ? A. I am. 
Q. Do you have access to the records and files of 
the War Damage Corporation ? A. I do. 


Q. Are you familiar with the administration of 
the Act from the organization of the corporation to 
the present day? [29] A. Yes. 

Q. Can you tell us whether, as General Coun- 
sel, you have anything to do with the payment of 
claims under the Act? 

A. I do. All claims that are submitted to the 
Board contain a recommendation from the Legal 
Division as to payment. That recommendation may 
be made by me or an Assistant General Counsel. 

Q. Do you have one or more assistants who help 
you in connection with this work? 

A. There is an assistant general counsel, a Mr. 
Woolman, who does a part of the work. There is 
frequent consultation between us. 

q. Are you familiar with the action which the 
corporation has taken with reference to allowing or 
disallowing claims of different types of property ? 

Mr. Henry: I object to the question as calling 
for a conclusion of the witness, is incompetent, ir- 
relevant, and immaterial, and not the best evidence. 

Q. (By Mr. Charles): Are questions concern- 
ing the payment or nonpayment of claims submitted 
to you for your recommendation ? A. Yes. 
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Q. Is that so with respect to claims arising under 
the free protection provisions of the statute, namely, 
subdivision (b) as well as under the insurance 
program of the statute, [80] subdivision (a) ? 

iNe NAGS. 

Perhaps I should make this clarification: That 
with respect to the claims under policies of insur- 
ance, there is a provision in the regulations for the 
War Damage Corporation for making payment 
without papers being forwarded to Washington in 
eases in which there appear to be no legal questions. 

Q. Have vou been, as General Counsel, super- 
vising this litigation on behalf of the War Damage 
Corporation with which we are concerned here? 

That is, the suits brought by the Matson Naviga- 
tion Company against the War Damage Corpora- 
tion ? A. Ina general way, yes. 

Q. Can you tell us approximately what time the 
first claim under subdivision (b) of Section 5-G of 
the Reconstruction Finance Corporation Act was 
paid or adjusted ? A. In February, 1943. 

Mr. Henry: I object to the question as incom- 
petent, irrelevant, and immaterial, having no bear- 
ing on the issues in this case. 

The Witness: Shall I answer that? 

Mr. Charles: Yes. 

The Witness: In February, 1943. 

Q. (By My. Charles): Do you know whether 
the War Damage Corporation has [31] excluded any 
types of property from the coverage otherwise pro- 
vided for by Section 5-G of the Reconstruction Fi- 
nance Corporation Act? 
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Mr. Henry: I object to the question as incom- 
petent, irrelevant, and immaterial, calling for a con- 
clusion of the witness, and not within any of the 
issues of this case; and, furthermore, as calling 
for a self-serving declaration, and is an interpre- 
tation which is for the courts to decide under the 
statute. 

The Witness: Do you want an answer? 

Mi. Charles: J will ask another question. 

Would vou read the question back, Mr. Reporter? 


(The pending question, as heretofore re- 
corded, was thereupon read bv the reporter.) 
The Witness: Yes, it has. 


Q. (By Mr. Charles): Mr. Goodale, are you 
familiar with the Regulations A adopted by War 
Damage Corporation ? A. Yes. 

@. Can you tell us to what extent, if any, those 
regulations were followed with respect to claims 
arising under subdivision (b) of Section 5-G, relat- 
ing to the free protection provisions ? 

Mr. Henry: In order to avoid any unnecessary 
delavs, will you stipulate that my objections run 
through the entire [82] line of questioning which 
you are putting here, relating to the action by Mr. 
Goodale or the War Damage Corporation and on 
other matters or other attempts to construe the 
statute ? 

Mr. Charles: Yes. The objections which vou 
have made may he deemed to go to all questions, ex- 
cept, of course, as to form. 
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Mr. Henry: I make the objection for the double 
purpose. While the objections are reserved, never- 
theless, the question may be considered in its form 
as calling for the conclusion of the witness and 
calling for matters as I have mentioned in my pre- 
ceding objections and are incompetent, irrelevant 
and immaterial, and not within the issues of this 
ease, and are attempts to call for the conclusion of 
the witness. 

I want to be sure that as far as the form of the 
question is coneerned, I would not be foreclosed 
In any way. 

Mr. Charles: The only thing I want to make 
eertain is that any objections that go to the form 
can be cured if I knew what the nature of the ob- 
jection was that would be made. 

Mr. Henry: The objections as to form, as far as 
the questions being leading, of course, I will be fore- 
closed on the leading character of the questions. 

If you would prefer, I will raise the objections 
and probably it will not take much longer so that 
there will not be any misunderstanding. 

Mr. Charles: I think it would be preferable if 
you would [33] raise the objections that may relate 
to the form of the questions so that I could take the 
precaution of curing the objection. 

Mr. Henry: All right, then. 


(The pending question, as heretofore re- 
corded, was thereupon read by the reporter.) 
The Witness: They were followed. 
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The only exception that I recall related to the 
protection for cargoes at sea, where the protection 
was extended under the free program to such car- 
eoes en route between ports situated in the United 
States or its possessions. 

Q. (By Mr. Charles): Do you know why that 
exception was made? 

Mr. Henry: I object to the question as calling 
for a conclusion of the witness. 

The Witness: Yes. 

Q. (By My. Charles): Would vou state what 
that reason was? 

Mr. Henry: Same objection. 

The Witness: Because it was universally con- 
cluded that the legislative history of the Act and 
the language of the Act together indicated Congres- 
sional intention that free protection should extend 
to goods in transit. 

It was not believed that Congressional intent was 
that such protection should be extended to hulls 
during the free [34] period. 

Q. (By My. Charles): Can you state whether 
the corporation excluded any types of property 
other than the hulls of ships from its protection 
eranted under Section 5-G(b) ? 

A. It excluded many other types of property. 

Q. Could you give us an illustration of some of 
those other types of property ? 

A. Currency, curiosity, antiques, and also furs 
and jewelry of a value together in excess of $1,000 
on any one claim. Those were some of the main 
ones. There were many others. 
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Q. And the corporation adopted a resolution, 
did it not, on October 2, 1944, excluding certain 
types of coverage from the protection of subdi- 
vision (b) of the Act relating to free protection? 

Mr. Henry: I object to the question as calling 
for a conclusion of the witness and not the best 
evidence. 

Furthermore, it calls for a self-serving decla- 
ration as to a matter that was adopted some two 
years and nine or eleven months after the loss 
in question here, and have no retroactive effect upon 
the claims by Matson Navigation Company in this 
proceeding. 

The Witness: It did. [85] 

Q. (By Mr. Charles): Can you tell us, if you 
know, what the purpose of the corporation was in 
the adoption of that resolution? 

Mr. Henry: I object to the question as calling 
for a conclusion of the witness; it is speculation, 
not the best evidence, and it is not within the issues 
of this case and calls for a self-serving declaration. 

The Witness: The resolution was almost wholly 
declaratory of a practice that had existed from the 
commencement of the activity of the corporation. 
Its purpose was mainly to place of record and for- 
malize the action we had already carried into effect 
in the actual day-to-day administration of the Act. 

Q. (By Mr. Charles): Can you tell us whether, 
in the handling of the claims under section (b) 
of the Act the corporation conformed to the pro- 
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visions of that resolution of October 2, 1944, which 
was offered in evidence in connection with another 
deposition taken today, that of the Secretary, Mr. 
Knarr? 

Mr. Henry: Object to the question as calling 
for a conclusion of the witness; it is incompetent, 
irelevant, and immaterial, and calls for a_ self- 
serving declaration. 

The Witness: It did. 

Q. (By Myr. Charles): Are you familiar with 
the practices that have been [36] followed by the 
War Damage Corporation in the adjusting and pay- 
ment of claims under the free protection provisions 
of the Act? iNemeey cc. llama. 

@. Can you state whether certain tvpes of prop~ 
erty have been constantly excluded by the corpo- 
ration from the free protection provisions of the 
Act? 

Mr. Henry: I object to the question as calling 
for a conclusion of the witness and not the best 
evidence, and calling for a self-serving declaration 
and is incompetent, irrelevant, and immaterial. 

The Witness: They have been. 

Q. (By Mr. Charles): Can you state the types 
of property that are excluded by the resolution of 
October 2, 1944, which were in practice excluded 
prior to the adoption of the resolution? [37] 

Mr. Henry: I object to the question as calling 
for a conelusion of the witness, calling for a self- 
serving declaration, and is incompetent, irrelevant 
and immaterial. 


eee ee oa 
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The Witness: They were, to the best of our abil- 
ity. Of course, in the practical administration of 
the free program, it is inevitable that situations 
arise in which it is difficult to draw a line. 

For example, what is a curiosity? 

Or sometimes there is a question as to whether 
shell ornaments are a useful article and should 
be paid for, or whether they are a curiosity. There 
may have been instances in which adjusters have 
had diverse opinions on borderline cases of that 
sort. 

Aside from that, there has been, to the best of 
our ability, a completely uniform exclusion in prac- 
tice of all classes of property that were excluded 
by the resolution of October 2, 1944. 

Q. (By Mr. Charles): Is that uniform exclu- 
sion continued to the present day? 

A. It has continued to the present day and 
is in effect at this time. It is a matter of daily 
application. 

Q. Can you state, Mr. Goodale, whether any 
claims for loss of ships have been paid at any time 
by the War Damage Corporation? [88] 

A. None have been. 

Q. Would it be correct to say that no claims 
for loss of ships have been paid under the free 
protection provisions of the Act? 

A. That is correct. 

Q. Can you tell us how many claims, if any, have 
been made for the loss of ships against War Dam- 
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age Corporation, what those claims were, and what, 
if any, disposition has been made of those claims? 

A. Three such claims have been made. T'wo on 
the West Coast and one on the East Coast. 

The first claim presented on the West Coast was 
the claim of the Union Oil Company for the loss 
of the ship Montebello. That claim was denied by 
the Board. Subsequently suit was brought, the case 
was tried in San Francisco and the verdict for the 
defendant was rendered by the jury. 

The other case on the West Coast is the case 
now at bar, m which this deposition is being taken. 

The only other ship case and the only ship claim 
presented on the East Coast was the claim of the 
owner of the schooner Aeolus. That claim was 
denied. 

@. Have any claims on ships been paid by the 
War Damage Corporation ? AP No, 

@. Do you know at the time of the resolution 
of October [89] 2, 1944, was adopted, the corpo- 
ration had received a claim from the Matson Navi- 
gation Company for the loss of the Lahaina? 

A. It had not, so far as I know, and I think I 
would know from the files if we had received it. 

Q. Do you know whether the War Damage Cor- 
poration has at any time in the administration of 
the Act conferred with insurance experts—that is, 
men experienced in the field of insurance ? 

A. It has, regularly and svstematieally. 

Q. Do von know whether there was any such: 
conferring prior to the time when the Act was 
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adopted? That is, Section 5-G of the Reconstruc- 
tion Finance Corporation Act? 

Mr. Henry: I object to the question as calling 
for hearsay; not the best evidence, the time, place 
and action are not fixed—the question is vague 
and indefinite and calls for self-serving declara- 
tion and an attempt to invade the province of the 
Court, which is the only forum that could construe 
the statute. 

The Witness: I know that it has, and before 
that date the officials of the Reconstruction F%i- 
nance Corporation did so confer. 

Q. (By Mr. Charles): Do you know whether 
any insurance experts conferred or advised with the 
corporation in connection with the drafting of the 
Regulations A? [40] 

Mr. Henry: The same objection, Mr. Charles. 

The Witness: Regulations A was discussed in 
detail, line by line, at a meeting somewhat before 
July 1, 1942. At that meeting there were present 
a considerable number of men from the insurance 
industry, possibly half a dozen or more, including 
Mr. Hurd and Mr. Christensen. j 

Q. Where did that meeting take place? 

A. Both of those men are officials of the War 
Damage Corporation, and that meeting took place 
here in the Reconstruction Finance Corporation 
building in Washington, D. C. 

Q. Can vou tell us whether the War Damage 
Corporation officials made any interpretation of 
the terms ‘‘property in transit’? as they appear in 
the statute? 
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Mr. Henry: I object to the question as calling 
for a conclusion of the witness, a self-serving deec- 
laration, not within the proper province of any 
witness to invade the province of the court. The 
statute is clear and if there is any question of sta- 
tutory construction, it is for the Court and not for 
the witness to determine. 

The Witness: It has been considered to apply to 
careo and also to personal effects of passengers not 
carried as cargo or under a hill of lading. Also, to 
shipments by mail or otherwise on vessels that was 
not entered as cargo. [41] 

Q. (By Mr. Charles): Do vou, as counsel, have 
anything to do with the advising of the Board of 
Directors of the War Damage Corporation concern- 
ing the meaning of the words ‘“‘ property in transit’’? 

Mr. Henry: I object to the question on the 
erounds previously stated, unless you want me to 
repeat it, My. Charles. 

Mr. Charles: It is not necessary. 

The Witness: I had occasion to, from time to 
time. 

Q. (By Mr. Charles): Did you take into ac- 
count, in advising on the meaning of the words 
‘‘property in transit”’ the legislative history of Sec- 
tion 5-G? [Nou eS, 

Q. Could you tell us, Mr. Goodale, whether the 
War Damage Corporation has paid subrogated 
claims of insurance companies ? A. It has not. 
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Q. Can you tell us whether it has at any time 
received claims of insurance companies under the 
free protection provisions of the Act? 

A. Such claims have been either presented di- 
rectly by the insurance companies or by other 
claimants with knowledge on the part of the War 
Damage Corporation that only relate to the claims 
being presented for the benefit of the insurance 
companies. [42] 

@. Has the corporation denied all such claims? 

Ae liiehas. 

Q. Do vou know, Mr. Goodale, whether the pro- 
ponents of the bill which became Section 5-G of 
the Reconstruction Finance Corporation Act had 
any connection with the War Damage Corporation, 
and if so, what that connection was? 

Mr. Henry: I object to the question as incom- 
petent, irrelevant, and immaterial, calling for hear- 
say, and ealling for a self-serving declaration and 
an attempt to invade the province of the Court. 

The Witness: The report on Section 5-G of the 
bill which was sent to the Senate was prefaced hy 
the spokesman for the Senate Committee with a 
statement that he understood the bill had been 
suggested by Mr. Jones. That is my understand- 
ing of it. 

Q. (By Mr. Charles): Did you have any first- 
hand knowledge as to whether Mr. Jones had any 
association at that time with the Reconstruction 
Finance Corporation? A. Yes, I did. 
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Q. Can you tell us, Mr. Goodale, whether the 
corporation, in paying claims, has paid the full 
market value of property or has, in any situation, 
adopted any different standard ? 

Mv. Tfenrv: I object to the question as calling 
for a [48] self-serving declaration and incompetent, 
irrelevant, and immaterial. 

The Witness: It has, in some classes of cases, 
adopted different standards. 

Q@. (By Mi. Charles): Can you tell us what 
amounts have been paid in connection with the loss 
of jewelry under the free protection provisions of 
the statute? 

A. Such claims have been limited to amounts 
not in excess of $1,000 for jewelry and furs of the 
same claimant. Very few, if any, claims have been 
asserted for jewelry in the amount of $1,000, and 
I cannot say with certainty without a special check 
of the records whether there have been instances in 
which the $1,000 limitation on jewelry came into 
effect on the free provision. 

Q. Was there such a limitation as $1,000 on 
policies issued hy the War Damage Corporation 
under Section (a) ? 

A. ‘There was a limitation that unless specifically 
described in the policy, jewelry and furs would not 
be covered in an amount in excess of $1,000 for both 
categories, and that same rule has been consistently 
considered as applicable to free compensation. 
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However, there has been a very careful check of 
all claims for jewelry, primarily as a precaution 
against possible fraud or imposition, and there have 
been very few instances [44] in which claims for 
jewelry were made in an amount that would bring 
the $1,000 limitation into effect. 

Q. Do you know whether the corporation has 
paid the full market value on claims for loss of mer- 
chandise under the ‘‘in transit’? provision of Sec- 
tion 5-G? 

A. It has not followed the policy of paying the 
full market value of such property. It has adopted 
the recommendation of its Marine adjusters, which 
is the basis of paying the amount not in excess of 
the cost of such property to the owner making the 
claim. 

In other words, if a claim was made by a man- 
ufacturer for goods shipped to his customer, the 
manufacturer would be allowed only the cost of the 
goods, even though that might be only half of the 
sale value. 

Q. Do you know whether the corporation has at 
any time taken into consideration, in the considera- 
tion or adjustment of a loss, the extent to which the 
claimant may have received the benefit through tak- 
ing of a tax deduction ? 

Mr. Henry: I object to the question as incom- 
petent, irrelevant, and immaterial, calling for a self- 
serving declaration, and not within the issues of 
this case. 
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The Witness: Our adjusters have recommended 
that any such tax deductions be taken into account 
and the Board has, in connection with the only claim 
of a corporation that has come up to my knowledge 
since the repeal of the excess profits [45] tax, an- 
nounced to the claimant that the amount allowed, 
if any, would not exceed the loss, with appropri- 
ate allowance for any benefits received by reason 
of the loss under the excess profits tax law. 

That was action by the Board of Directors. 

Mr. Charles: I think that is all. 


Cross-Examination 
By Mr. Henry: 

Q. Mr. Goodale, if I understand correctly on 
the losses during the so-called free period that were 
paid for Marine propertv,—you mentioned cargo 
that was in transit—in your adjustment of these 
losses and final payments, am I correct in assuming 
that you were trying to make the propertv owner 
whole without giving him a profit on whatever trans- 
action may have been involved? 

A. We are attempting to apply the insurance 
principle, that insurance is intended to be limited 
to indemnity. 

Q. So it was actual loss rather than a_ profit 
that you were willing to cover; is that correct? 

A. Yes. 

@. There was not any arbitrary determination 
in connection with these Marine cargoes that vou 
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paid, that you were not paying above a certain fixed 
-amount in dollars? A. There was not. 

Q. Yes. [46] 

A. That is correct. 

Q. So it differed from the policy that you had 
with respect to jewelry, or such items, that you were 
limiting it to $1,000? 

A. It is different from that. 

Q. That was not involved in any way with such 
Marine losses as you did pay; is that correct? 

EA aces 

@. You mentioned the Montebello case, Mr. 
Goodale. It is a fact, is it not, that the verdict of 
the jury in that case was determinative in favor or 
_ the War Damage Corporation as defendant, because 
of the fact which was established and found by the 
jury that the loss of the Montebello, that is, the tor- 
pedoing of the Montebello, occurred outside of the 
Continental United States; isn’t that correct? 

A. That is correct, sir, except your statement 
that that was found by the jury. I do not remember 
that it was in the special verdict. [ remember only 
the general verdict in favor of the defendant. 

Q. That was the only issue that was before the 
jury; isn’t that correct? A. That is correct. 

Q. The Montebello, unlike the Lahaina, was not 
traveling, or was not on a voyage, or the way | 
choose to word it, not ‘‘in transit’’ between Amer- 
ican ports, or ports [47] of possessions of the United 
States ? A. J believe it was not. 


334 Matson Navigation Company 


(Deposition of Robert C. Goodale. ) 

Q. May I refresh your recollection in that re- 
gard, that the Montebello was bound on a voyage 
from California to British Columbia ? 

A. My recollection is already perfectly clear on 
that point. 

Q. You are familiar, are you not, with the briefs 
that were filed by the parties in that action ? 

Perey Gs. 

@. Do you recall the contention being made in 
that action in the brief on behalf of the War Dam- 
age Corporation that the Montebello, being ‘‘in 
transit’? between a California port and Vancouver, 
British Columbia, could therefore not come within 
the protection of property in transit? 

Mr. Charles: I object to the question. 

Mr. Henry: Under the wording of the Act, which 
is confined to property in transit between American 
ports or ports of American possessions ? 

Mr. Charles: I object to the question on the 
ground that it is purely argumentative, has nothing 
to do with the issues, is not proper cross-examina- 
tion, and what may have been given by way of illus- 
tration in another brief has certainly no bearing on 
this case or any phase of it. 

Mr. Henry: Will you instruct the witness not to 
answer? [48] 

Mr. Charles: IJ have no objection to the witness 
answering if he happens to know what may have 
been said, but I reserve my objection. 

Mr. Henry: Indeed. 
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The Witness: It is my impression that that ques- 

tion was raised in the briefs in that case. 

Q. (By Mr. Henry): The reason, if there was 

} a reason for restricting on jewelry or such other 
claims the amount that would be paid by the War 
Damage Corporation, was not because of any lack 
of funds available or in the War Damage Corpora- 
tion to pay the full amount of such loss? 

Le No: 

@. In other words, there have always been suffi- 
cient funds to cover the losses. Is that correct? 

A. ‘To cover the losses that have been presented 
other than Philippine losses. As to whether there 


were sufficient funds to cover losses in the Pinlip- 
pine Islands, which the War Damage Corporation 
was authorized pay under section 5-G, the Philip- 
pine War Damage Commission is now handling it, 
and that is another matter. “ 

I am not so sure there were sufficient funds for 
that purpose. 

Q. The policy, however, that was developed, as 
you testified with respect to more or less arbitrary 
limitation on the amount of recoveries was not be- 
eause of any lack of [49] funds? 

Ee le thank not. 

Q. In the War Damage Corporation ? 

A. I think not. 

Q. Incidentally, do you know what the present 
assets of the War Damage Corporation are ? 

A. Somewhere in the neighborhood of $230 mil- 
lion dollars. 
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Q. And that represents largely the excess of pre- 
injums over the payment on losses ? 

My. Charles: I object to the question on the 
ground that it is immaterial to any of the issues of 
the case, and not proper cross-examination. 

The Witness: Yes. 

Q. (By Mr. Henry): It is a fact that there is 
on file in one of the District Courts of the United 
States at the present time an action against the War 
Dainage Corporation to attempt, on behalf of the 
former policyholders or premium payers to recover 
and return to the public that participated in the 
coverage, this excess fund ? 

Mr. Charles: I want to object to that on the 
ground that it is incompetent, irrelevant, and im- 
material, it has no bearing on any of the issues in 
the ease. It has nothing to do with the interpreta- 
tion of the statute. It is not proper cross-examina- 
tion, and the only purpose that I can see [50] would 
be to prejudice the defendant’s position. 

The Witness: wo such actions are pending, both 
purporting to be brought in behalf of the former 
and present policyholders. 

Q. (By Mr. Henry): Mr. Goodale, did you have 
any experience with Marine insurance prior to the 
adoption of the War Damage Corporation ? 

mm Yes. 

@. In what connection, please ? 

A. I tried two, possibly more, such suits, for the 
London Insurance Corporation on the West Coast. 
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In fact, that was many years before I came to the 
War Damage Corporation. 

Q. Were you an admiralty attorney before you 
eame with the War Damage Corporation ? 

Mr. Charles: I object to the question on the 
ground that it is argumentative, and irrelevant. 

The Witness: Those were admiralty cases. 

Q. (By Mr. Henry): Perhaps I am being a 
little presumptuous for what I refer to as the ad- 
miralty bar. I think that they are, in large part, 
attorneys who are without the real justification for 
the title that they give themselves. That is, members 
of the admiralty bar, but I am trying to determine 
from you [51] whether you had had any extensive 
experience with Marine insurance prior to the adop- 
tion of the War Damage Corporation Act. 

A. I have never specialized mainty in Marine 
matters. I have handled such as came to me or to 
my firm that were assigned to me fiom time to time. 

@. As far as you ean recall, there were two or 
three so-called Marine insurance cases that you had 
tried ? 

A. I recollect two or three that I tried and a 
considerable number of others in which we appeared 
for the insurer. 

Q. What firm was that? 

A. Iwas then a member of the firm of Bausman, 
Kelleher, Oldham & Goodale. 

Q. When did you leave our very attractive West 
Coast ? 

A. When I went to the Presidio Training Camp 
mm 1917 or 1918. 
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Q. And that was your last connection with any 
adimiralty or any Marine insurance practice; is that 
correct ? 

A. [do not remember whether I had any Marine 
matters when I was in New York, o1 not. 

Q. ‘They would be somewhat incidental in con- 
nection with a general practice; is that correct? 

NG ley 

Q. Did you consult personally with any members 
of [52] Congress, that is, of the House of Repre- 
sentatives or members of the Senate in all the legis- 
lation and proposed legislation that ultimately was 
adopted under the War Damage Corporation Act? 
A. Do you mean in advance of the adoption of 
the Act? 

Q. Yes. A. No. 

Q. You said that you were at least somewhat 
familiar with the legislative history of this amend- 
ment which we call the War Damage Corporation 
Act. A. I did. 

@. Mr. Goodale, in connection with that famil- 
iavity that you have, did it extend to a review of the 
proceedings on the floor of the House of Representa- 
tives or of the Senate as appears in the Congres- 
sional record ? A. Yes. 

@. Are you familiar with the following state- 
ment appearing at page 2658 of the Congressional 
Record, Volume 88, Part 2, for the 77th Congress, 
Second Session : 

“Mr. Smith of Ohio: Under the temporary 
arrangement until the contracts are written, 
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say, July 1, are the sinkings that are taking 
place at the present time covered by the tempo- 
rary arrangement? 
“Mr. Steagall: Yes.”’ 

A. Yes. [53] 

Q. Now, is it your understanding that this ref- 
erence in this quotation that I have just made to the 
sinkings that are taking place would be sinkings of 
vessels in the course of the war which was then 
actively in progress? Is that correct ? 

A. I think it refers to the sinkings of cargo in 
transit between American points and points in 
American possessions. 

Q. But not to the sinkings of the vessels itself? 

A. Not for the protection of hulls. 

@. That is your interpretation of it; is that 
correct ? A. That is correct. 

Q. Referring again to the Congressional Record 
in the proceedings on the floor of the House on 
March 2, 1942, at page 1847 of this same volume 
that I have referred to, I will ask you whether you 
are familiar with the following statement that ap- 
pears in the record of the proceedings on that date: 

‘“Mr. White: Does this war insurance cor- 
poration apply to cargoes and ships on the high 
seas ? 

“Mr. Steagall: Yes, under certain condi- 
tions.”’ 


Are you familiar with that statement? 
A. Yes. 
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Q. Now, in the last quotation that I read, Mr. 
Goodale, Congressman White mentioned not only 
cargoes, but also ships. Do you contend that there 
was not in the mind of the Congressman [54] at 
time that it would cover anything except cargoes? 

A. Have you read the next question and answer 
after that? I think you will understand it by the 
nature of the answer that was made. The substance 
of the answer was this: 

The question was asked, ‘‘Did it cover cargoes 
and ships?’’? The man who was asked the question 
said, ‘‘Yes,’’ and then he was asked another ques- 
tion, and he said, ‘‘I would like to make a further 
explanation of that,’’ and for the explanation he 
referred his interrogator to a member of the com- 
mittee in charge of Marine legislation. 

In other words, he referred both the preceding 
question which you have just read, and the succeed- 
ing question which you have not read to a member 
more familiar than he with the true interpretation 
of Section 5-G in that record. 
~ In answer to that reference, he got not a yes, but 
a no statement. He said that those sorts of losses 
would be taken care of by the Maritime Commission 
and not by the War Damage Corporation. 

Q. Myr. Goodale, isn’t it a fact that the reply for 
the other comment was made by Mr. Bland, who I 
assume is the gentleman to whom you referred as 
having a connection with the Merchant Marine and 
Fisheries Committee at that time was prospective 
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only with respect to what would be done not for the 
period prior to the colloquy on the floor of the House 
here, but for the period subsequent, if and when 
more [55] extended legislation for the Maritime 
Commission was adopted ? 

A. There is no such information in tlie Congres- 
sional Record. 

@. Let me read you this statement, Mi. Goodale, 
which follows the first statement made by Mr. Bland 
after this question and answer that I just read to’ 
you. The question was by Mr. White and the answer 
was by Mr. Steagall. 

“Mr. Bland: Things hke that are being 
taken care of under the War Insurance Bill, 
which was extended today. I have just put into 
the basket a report on the amendment to that 
bill which covered every phase cf the Marine 
liability and risk.’’ 

Mr. Charles: I want to object to that question 
on the ground that the legislative history speaks for 
itself; that this line of questioning is wholly argu- 
mentative and not proper cross-examination. 

Mr. Henry: Do you instruct the witness not to 
answer ? 

Myr. Charles: No, I do not have to instruct my 
witness not to answer. 

Mr. Henry: May I have an answer, please? 

Do you want the question repeated ? 

The Witness: Yes. 

(The pending question, as above recorued, 
was thereupon read by the reporter.) [56] 
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Q. (By Mr. Henry): Isn’t it a fact, Mr. Good- 
ale, that that statement that I have just read from 
Mr. Bland applies to legislation to be adopted rather 
than legislation that had been adopted ? 

A. That statement does, yes. 

Mr. Charles: None of the legislation had been 
adopted at the time. 

Q. (By Mi. Henry): I will refer you to one 
more section of the Congressional Record here, Mr. 
Goodale. 

With particular reference to this so-called free 
period or the period during which there would be 
automatic coverage but no premium paid or policy 
issued, I ask you whether you are familiar with the 
following statement. ‘his appears at page 2660 of 
the same volume to which I am referring: 

“Mr. Smith of Ohio: Hearings on _ this 
bill?’ —— 

Referring to the War Damage Corporation Bill 
‘‘by the Banking and Currency Committee were 
held on the second, third, fourth, and fifth of | 
January. The question was raised seriously in 
the committee as to whether it might not be 
feasible to provide for the payment of premiums 
on property which might be lost up to the time 
of the writing of the insurance contracts. At 


that time we were not thinking of any damage 
except that which occurred at Pearl Harbor. 
The committee for [57] some reason took no 
action on requiring such premium payments. 
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Since that time, we have had an immense 
amount of sinkings. I would like to have an 
expression from the gentleman from Alabama 
as to whether we may not have made a mistake 
in not providing for premium payments on 
property which might be destroyed up to the 
time when actual contracts can be written. 
‘Mr. Steagall: Of course, that is a matter 
that is past. What the conference does is to 
embody the House provision in that respect, so 
that the matter is closed.”’ 


Are you familiar with that? A. Yes. 

Q. Isn’t it your understanding, Mr. Goodale, 
that by that statement, the Congressman, Mr. Stea- 
gall, who was answering the question, was stating 
that as far as the free insurance period is concerned, 
the matter was closed, and the sinkings were cov- 
ered without the payment of premium or issuance 
of a policy ? 

Mr. Charles: The same objection as I made 
before. 

The Witness: If your question is as to whether 
the sinkings of hulls was covered without a policy, 
I do not so understand. 

Q. (By Mr. Henry): But you do understand 
it as far as the sinking of [58] cargo? 

A. I do. 

Q. It was this same gentleman who spoke of the 
losses that I mentioned before, of ships and cargo; 
isn’t that correct ? Ao ves 
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Q. Are you familar, Mr. Goodaic, with whether 
or not cargo insurance for war risk was avaiable in 
the commercial market to any of the persons or com- 
panies who have been paid by the War Damage 
Corporation on losses of cargo arising from enemy 
action during this so-called free period prior to 
duly 1, 1942? 

A. Iam not an expert on that question, but my 
understanding is that it was. 

Q. So that all that you tequired from cargo 
claimants was assurance that they did not have any 
war risk insurance, but you did not require them to 
show that they were unable to obtain it? 

A. We did not require them to show that they 
were unable to obtain it. 

Q. And you understand as a fact, Mr. Goodale, 
at least the contention of the Matson Navigation 
Company in this proceeding is that they had no war 
risk Insurance on the Lahaina? 

A. That is my understanding. [59] 

@. So whatever action has been taken with re- 
spect to the claim of the Matson Navigation Com- 
pany in this proceeding is not based upon the fact 
or contention on the part of the War Damage Cor- 
poration that Matson Navigation Company had war 
risk insurance on the Lahaina ? 

A. We have never had the opinion that the Mat- 
son Navigation Company did have war risk insur- 
ance on the Lahaina. 

@. But the denial of the claim was not because 
of any assumption on vour part that the Matson 
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Navigation Company had war risk insurance on the 
Lahaina? 

A. No. It was irrespective of that. 

Q. I just wanted to make it clear that that was 
not the reason for the denial of the claim. That is 
correct, isn’t it? A. That is correct. 

Q. Was there any action where the War Damage 
Corporation required a premium to be figured, com- 
puted, and paid by any claimant for the period from 
Pearl Harbor to July 1, 1942? A. No. 

Q. Did you ever issue a policy, let us say, retro- 
actively or otherwise, to such a claimant, that 1s, for 
the period prior to July 1, 1942? 

A. We never have. 

Q. Now, with reference to this schooner Aeolus. 
Where was it lost? [60] A. Off Maine. 

Q. She was engaged in fishing, was she not? 

A. Yes 

Q. Do you think that she was lost inside or out- 
side of the three mile limit? 

A. Outside, I think. 

Q. Was she bound to any other port than a port 
of the United States at tie time? A. No. 

Q. Was she bound for any port, or was she on 
a fishing venture? 

A. She was on a fishing venture. 

Q. She was not bound for any particular port at 
the time of her loss; is that your understanding ? 

A. It is my understanding that she was bound 
to return to her vwn poit. 
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Q. But she was going to the fishing grounds at 


the time of her loss? A. Yes. 
@. What was the amount of that claim, Mr. 
Goodale? A. I don’t recollect. 


@. Approximately, to the best of your recollee- 
tion ? 
A. It was not large, but my guess would be that 
it was certainly under $100,000. 
Q. The day-to-day practice that vou mentioned 
I believe [61] you stated was embodied in the final 
regulations known as the resoiution of October 2, 
1944, did not cover any claims for the hulls of ves- 
sels. Isn't that correct, as far as the day-to-day 
practice 1s concerned ? 
A. Wiaull you read the question ? 
Mr. Charles: J do not understand it, either. 
(The pending question, as above recorded, 
was thereupon read by the reporter.) 


The Witness: The regulations related to hulls, 
but excluded hulls from free protection. 

Q. Il understand that is true from the face of the 
regulation, Mr. Goodale, and I am just trying to 
bring out from you without trying to mislead you 
in any way that your general statement as to the 
regulations referring to the day-to-day practice, as 
I understand it, in the consideration of the claim, 
would not have covered any claims for hulls because 
vou did not have any day-to-day practice, or you did 
not have enough volume on any claims for hulls to 
sav that there had been a day-to-day practice that 
was being embodied in the regulation ? 
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A. I refer to the day-to-day practice at present 
and recently. I have not at anv time referred to 
day-to-day practice as to the handing of claims fox 
hulls. On the contrary, I stated I believe there have 
only been three claims for hulls of ships asserted. 

Q. That is up to the present time? 

A. Yes. 

Q. I wanted to make out definitely that there 
was no day-to-day practice on hulls because there 
has been no such frequency of them that you could 
properly say that there had been any day-to-day 
practice. A. That is right. 

Q. You recall, and I think you did mention in 
response to a question by Mr. Charles, that this 
regulation, embodied in the resolution of October 
2, 1944, was considered and acted upon by the 
Executive Committee of the War Damage Corpo- 
ration. 

In other words, was the resolution formally 
adopted ? 

A. It was a resolution formally adopted either 
by the entire board or by the Executive Committee. 

Q. Hither one, Shether it is the Executive Com- 
mittee or the Board? A. Yes. 

Q. Do you recall the occasion under which that 
resolution was presented to the Board? That is, 
whether there was a particular claim that was in 
the hopper, so to speak, that prompted the adop- 
tion of that resolution ? 

A. I recollect that at that time there was pend- 
ing another ship claim of the Union Oil Company. 
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Q. And that is the Montebello? [63] 

A. Yes. 

Q. And that was the reason, is it not a fact, that 
prompted the Board under yours, or somebody else’s 
suggestion to adopt such a resolution? 

A. I should say not mainly the reason, nor the 
occasion for its adoption. 

I should say that the main reason for its adop- 
tion was the anticipated early compulsion of the 
Board’s undertaking adjustments of Philippine 
claims, which was a big part of the job originally 
assigned to the War Damage Corporation. 

One instance during its adoption and one occasion 
for its adoption was to clarify the record of the 
corporation as to its having exercised the authority 
committed to it by the statute to exclude certain 
property that had been excluded. 

@. You do not recall, then, that in the minutes 
of the mecting of the Board or the Executive Com- 
mittee for that date, October 2, 1944, the statement 
was made in substance that a claim on the West 
Coast was put forth for the loss of a hull? 

A. I think that was mentioned, and that was one 
of the immediate incidents or reasons for the pres- 
ent adoption of the resolution. 

Q. Is it not a fact, Mr. Goodale, that that was 
the primary reason, but in an effort to try to have 
the resolution [64] fit in with some of the general 
language of the statute, the resolution itself was 
made in general language ? 

A. No, it was not. 
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Q. Under the War Damage Corporation Act, as 
you understand it, Mr. Goodale, and the policies 
that were issued following July 1, 1942, was the 
rolling stock of railroads covered ? 

A. It was. 

Q. It was subject to coverage? 

A. Yes, I believe it was. 

Q. Did you have any claims where there was 


an actual loss? A. No. 
Q. It was just fortunate there was no loss; is 
that correct? ¢ 


A. As far as I know, there was no such loss. 

Q. Mr. Goodale, is it your understanding that 
a railroad car carrying freight, even though mov- 
ing from one American city to another, would be 
covered during the free period if it were destroyed 
by an enemy act? 

A. That is purely a hypothetical question which 
the War Damage Corporation has never had ocea- 
sion to pass on. 

Q. Mr. Charles has asked you a question here 
concerning the interpretation, et cetera, of the va- 
rious matters, and now I am asking you, if I may, 
what your understanding would [65] be of that sit- 
uation that I have mentioned, whether a railroad 
car in a train, carrying cargo from one American 
city to another, would be covered if it were de- 
stroyed by an enemy attack during the free period, 
let us say, from Decembei 7, 1941, to July 1, 1942, 
so you do not have any question about whether a 
policy was issued. 
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Mr. Charles: I object to the question on the 
eround that it is a hypothetical question and is ar- 
eumentative and simply calls for the witness’ opin- 
ion as to a situation that has not arisen, as distin- 
euished from the question which IT have asked which 
related to the interpretation of the statute by the 
corporation in its acts in excluding types of prop- 
erty and in paying certain proportions of loss. 
That is, questions bearing on what has been admin- 
istrative interpretation of the statute are relevant 
in tle interpretation of the statute, but questions 
which have not arisen are not relevant. 

The Witness: In answer to your question, it de- 
pends wholly on the location of the railroad ear at 
the time of its loss or destruction. If it was lost 
or destroyed while being towed on a canal boat from 
New York to Philadelphia, outside of the three-mile 
limit, I think it would not be covered, but if it 
were on a Pennsylvania Railroad track within the 
United States, I think it would be covered. [66] 

Q. (By Mr. Henry): So, you would determine 
it solely on whether it is within the continental 
limits of the United States at that time? 

A. Oy within any of its possessions. 

Q. Yes, the continental limits of the United 
States or its possessions. A. Yes. 

Q. Let me ask you this, Mr. Goodale: If the 
Lahaina, while at anchor in Honolulu Harbor, let 
us savy, [ euess it was at Aukini, before it was 
loaded with Cargo and hefore she had started her 
voyage, had been destroyed by a Japanese bom- 
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bardment on or about December 7, 1941, would you 
consider that such a vessel was covered ? 

My. Charles: Same objection. 

The Witness: That is another hypothetical 
question representing a situation which, so far as 
I know, has never arisen in connection with war 
damage claims. 

Q. (By Mr. Henry): I will ask you for your 
best answer that you can give us, Mr. Goodale. 
In your testimony here you have attempted to give 
us your own opinicn as to what ‘‘in transit’’ means, 
and I consider this proper cross-examination in 
testing your experience and credibility, and in using 
the word credibility, I do not refer to it in its in- 
vidious sense, [67] but experience and credibility 
in qualifications in making such a statement as 
you make regarding the meaning of the words 
‘in transit.”’ 

Mr. Charles: The same objection. 

The Witness: In my opinion, such a loss would 
not be protected by War Damage Corporation in 
view of the resolution of October 2, 1944. 

Q. (By Mr. Henry): But solely by reason of 
that resolution of October 2, 1944; is that correct? 

A. I would not say solely by reason of the res- 
olution, but also because of the duty of the War 
Damage Corporation to apply as a limit to author- 
ize activities the limit of the intent of the act under 
which the War Damage Corporation operates. 
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Q. Then it goes back to your determination, 
isn’t that true, of what the phrase ‘tin transit” 
means? 

A. What it means in the light of the legisla- 
tive history of the Act. 

Q. In view of the fact that the House of Rep- 
resentatives saw the direct question of whether or 
not sinkine’s are covered and the reply was given 
as ves—— 

A. The reply was given ves, but was referred 
to Mr. Bland and Mr. Bland answered no. 

Q. I am talking about the sinkinegs. There is 
another [68] statement with which you agree, and 
that was the direct question: Does this cover the 
present sinkings and the answer was yes. 

A. Sinkines of what? 

@. Just what was in the Congressional Record 
that I read to you. 

A. There is nothing in the language which mili- 
tates against the conclusion that seems inescapable 
from reading the entire legislative history. Congress 
definitely intended not to provide free protection 
for the Marine losses in general. Because of it, it 
made an exception as to cargoes that were in transit, 
and these losses before the war damage insurance 
could be made available. 

@. And that is solely vour interpretation of the 
thing ? 

A. I wonld say not solely mine, but it is my 
interpretation. 

Q. Then, Mr. Goodale, do you know what in- 
suranec, if any, was actually available through the 
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Maritime Commission on December 11 and 12, 1942, 
for the owners of vessels? 

A. That is not within my province or purpose 
to answer. 

Q. Your conclusion was your own opinion as to 
what the Congressional intent was, and consequently 
the manner in which you have recommended the 
administration of the War Damage Corporation 
Act to exclude hulls is not dependent upon any 
knowledge of what the actual situation was in 
December [69] of 1941 with respect to the avail- 
ability of hulls war risk insurance for the owners 
of vessels from the United States Maritime Com- 
mission ? 

A. Naturally. It is not dependent entirely on 
the availability of insurance of the Maritime Com- 
mission because it was the clear intention of the 
Congress not to provide free protection where war 
risk insurance was available through ordinary in- 
surance channels or private companies. 

Nobody doubts that such insurance was available. 

Q. I think vou answered previously, Mr. Good- 
ale, that it was your practice to pay the owners of 
cargo for losses during the free period, whether 
or not they had available to them ordinary commer- 
cial war risk insurance. Is that right? 

A. My first statement on that subject was that 
I mentioned an exception to the general rule other- 
wise applicable, and I believe that exception was 
compelled by the Congressional Record of a ques- 
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tion and answer as to whether the losses on the 
eargo on the City of Atlanta were covered under 
the bill. 

Q. And the answer was what? 

A. It was, in effect, that thev were covered. 

@. Is it not also trne that during the freeyie 
riod you paid for purely land losses unconnected 
with any Marine enterprise or venture, assuming 
that the loss occurred within [70] the United States 
or within the territorial boundaries of the United 
States or its possessions ? 

A. I do not fully understand the question. We 
did not assume that any losses occurred in the 
United States, but where losses occurred in the 
United States or in its possessions, claims were 
laid without regard to the fact that insurance may 
possibly have been obtainable by paying a higher 
rate of premium. 

Q. Did you make any investigation as to what 
those premium rates were? 

A. I have seen a statement on that, ves. 

Some of them are in the Congressional Record. 

Q. It is a fact that there was available through 
ordinary channels, in the sense of commercial in- 
surance, war risk insurance for damage to land 
structures and objects? 

A. And in some locations they had very limited 
amounts, but in a broad way, it was not available. 

Q. Upon what do you base that statement, Mr. 
Goodale, as far as your own personal knowledge is 
concerned ? 
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A. It was repeatedly made in Congress, and I 
know of one or two companies. It has previously 
been stated that there were no private companies 
who were able to provide any real protection against 
large losses through bombing within the United 
States. 

Q. Do you know what funds the United States 
Maritime [71] Commission had available to it for 
any kind of insurance that it was authorized to 
place on Marine risks in December of 1941? 

A. Ag TI recall it was quite a small amount, pos- 
sibly as little as $40 million or $100 million. That 
has no important bearing, as I can see, on the mat- 
ter that you are discussing. That is an agency of 
the United States Government, and its capacity to 
pay would not necessarily be limited to funds then 
available to it. 

Q. It would be overcome by additional legis- 
lation; is that correct? A. That is right. 

Q. And that is the same situation with respect 
to the War Damage Corporation ? 

A. Yes,—but not as to private insurers. 

Q. In other words, the War Damage Corpora- 
tion presumably had the authorization of Congress, 
and the taxing power of the United States to snp- 
ply funds? 

A. That is suggested in the Congressional Ree- 
ord. I do not subscribe to the idea that there is 
any obligation on the part of the United States 
to furnish further funds. 
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Q. Likewise, there would be no obligation on 
the United States in connection with supplying 
additional funds to the Maritime Commission; is 
that correct? 

A. Ido not know whether that analogy applies, 
or not. [72] In one case there is a corporation or- 
ganized to do business which ordinarily has been 
done by a private corporation, and in the other case 
there is a direct agency of the United States Gov-_ 
ernment. 

Your question seems to be so far afield that I am | 
utterly at a loss to conceive its relationship to the | 
present case. 

Q. In any event, the sum and substance of it is 
that as far as whatever program the Maritime Com- 
mission itself had, it was not the determining factor 
in your mind in concluding that hulls on vessels 
were not covered? 

A. It was not conclusive. It had a bearing on 
the intent to cover them. That is another matter, 
IT think. There is an additional reason for their 
exclusion because the Government had provided at 
approximately the same time a different mode of 
meeting the same problem. 

Q. What bearing, if any, on any of your losses 
for commercial cargo did the fact that the Mari- 
time Commission had authority to issue policies 
of insurance for Marine war risks on cargoes have 
on the action of the War Damage Corporation in 
paying any losses for loss of cargo by enemy action 
prior to July 1, 1942? 
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A. You are speaking only of loss of cargo? 

Q. Yes. 

A. I don’t see that it had any. [73] 

Q. All right. So that even though a cargo owner 
during the free period—that is, between December 
7 and July 1, 1942, had available to him both the 
commercial market of war risk insurance and the 
Maritime Commission for war risk cargo insurance, 
if such a cargo owner lost a cargo by enemy action, 
in transit between ports of the United States or 
from a port of the United States and one of the 
possessions of the United States and had no such 
commercial war risk insurance or no Such insurance 
from the Maritime Commission, the War Damage 
Corporation would pay for such a loss; is that 
correct? 

Mr. Charles: I object to the question on the same 
ground I heretofore mentioned, and on the addi- 
tional ground that it has been asked and answered. 

The Witness: Yes. 

Mr. Henry: I think that is all. 


Redirect Examination 
By Mr. Charles: 


Q. Mr. Henry referred to a passage in the 
Congressional Record in which Mr. Steagall had 
been asked a question, as to whether the Act covered 
certain losses, and you answered that referring to 
the substance of the Congressional Record that 
followed in which Mr. Bland was asked to answer 
the question by Mr. Steagall, I would like to ask 
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you if you would, for the purpose of clarifying 
and substantiating the [74] answer, read to us that 
particular testimony. 


I will show you, Mr. Goodale, the Congressional 
Record for March 2, 1942, appearing at page 1847, 
and ask you if you will read to us the testimony 
or the statement that appears, which you have in 
mind: 

A. “Mr. White: Does this war insurance | 
corporation apply to cargoes and ships on the 
high seas? 

“Mr. Steagall: Yes, under certain condi-— 
tions. 

‘‘Mr. White: Then the corporation is taking 
direct losses in all ‘the torpedoings of cargoes 
and oi! tankers and things like that under the 
operation of this Act. 

“Mr. Steagall: I yield to the gentleman 
from Virginia, Mr. Bland, who will make an 
explanation that I was going to make to the 
rentleman. 

“Mr. Bland: Things like that are being 
taken care of under the War Insurance Bill 
which was extended today. I have just put 
into the basket a report on the amendments 
to that bill which covers every phase of the 
Marine hability and risk.’’ 

May I correct one answer I made? 

Q. Surely. 
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(Deposition of Robert C. Goodale. ) 

A. I was asked whether that remark related to 
legislation to be enacted rather than legislation that 
had been enacted. [75] 

I did not then have the Congressional Record 
before me, and upon reading it, I am not clear that 
it related wholly to legislation to be enacted, but I 
believe that it related also to legislation that had 
been enacted. 

IT think that is all. 

Mr. Henry: I believe that is all. 

Mr. Charles: That is all. 

/s/ ROBERT C. GOODALE. 


Subscribed and sworn to before me, this 28th day 
of March, A.D. 1947. 
[Seal] /s/ LLOYD L. HARKINS, 
Notary Public in and for the 
District of Columbia. 
My commission expires August 14, 1947. [76] 


United States of America, 
District of Columbia. 


I, Lloyd L. Harkins, a notary public duly com- 
missioned and qualified in and for the District 
of Columbia of the United States, aforesaid, do 
hereby certify that there came before me on the 
17th day of March, A.D., 1947, at 10 o’clock a.m., 
in the office of the Reconstruction Finance Corpo- 
ration, 811 Vermont Avenue, Northwest, Washing- 
ton, D. C., the following-named persons, to wit: 
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(Deposition of Robert C. Goodale.) 

Mathias W. Knarr and Robert C. Goodale, who were 
by me duly sworn to testify the whole truth and 
nothing but the truth of their knowledge touching 
and concerning the matters in controversy in this 
action, and that they were thereupon carefully ex- 
amined, upon their oaths, and their examinations 
reduced to writing under my supervision; and that 


the deposition is a true record of the testimony — 


given by the witnesses; and that the said witnesses 
read the same and subscribed their names thereto. 

I further certify that I am neither attorney or 
counsel for, nor related to or employed by, any of 
the parties to the action in which this deposition is 
taken, and, further, that I am not a relative or 
employee of any attorney or counsel employed by 
the parties hereto or financially interested in this 
action. 

In witness whereof, I have hereunto set my hand 
and affixed my notortal seal this 28th day of March, 
A.D. 1947. 

/3s/ LLOYD L. HARKINS, 


Notary Publie in and for the | 


District of Columbia. 
My Commission expires August 14, 1947. 
Cost $49.10. [77] 


fDefendant’s Exhibit No. 1 is identical with 
Defendant’s Exhibit A attached toAnswer, and 
is set forth on pages 23 to 42.] 
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DEFENDANT’S EXHIBIT No. 2 


W.D.C_.—AMENDMENT TO REGULATIONS 
2. HEEFECTIVEH JULY 154942 


War Damage Corporation 
Washington, D. C. 


Amendment to Regulations ‘‘A”’ 

1. Rule 10 of Regulations ‘‘A”’ is hereby 
amended to read as follows: 

‘*Rule 10.—Policies may be issued to mortgagees 
or other holders of security or financial interests in 
property eligible for coverage under these Regula- 
tions. The rate shall be determined according to 
these Regulations on the basis of the coded elassifi- 
eation of the property and risks covered and the 
coverage shall be subject to all the conditions of the 
Policy; exeept that, with respect to any occupancy 
classification to which the ‘Coinsuranee’ clause con- 
tained in the Policy is applicable, if the Applicant 
shall so elect, the Applicant may apply for insur- 
ance to the full extent of its interest in the prop- 
erty described in the Appheation and in such ease, 
the Application shall set forth the declared dollar 
amount of the Applicant’s interest in the property 
therein described. The rate for such coverage shall 
be the highest rate applicable to property under the 
respective coded classification as set forth in the 
Rate Schedule of Appendix “‘A.’’ The Fiduciary 
Agent shall, in any such ease, attach to the Policy 
the following form of endorsement: 
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“Phe ‘Pro Rata Distribution’ clause and the 


‘Coinsuvance’ clause contained in this policy are not 
apphieable. All other terms and conditions of this 
policy remain unchanged. 
“(Authorized Fiduciary 
Agent.) 


‘Tf blanket policies are issued covering mortgagee 
or other financial interests, the provisions of these 
Regulations relating to ‘Blanket Insurance’ shall 
apply.’’ (See Rule 9.) 

2. he limit of coverage set forth in Rule 23 of 
Regulations ‘‘A’’ shall be inapplicable to ‘‘ Furs” 
and ‘‘Jewelry’’ and such property shall be eligible 
for coverage without limitation. The rate for such 
coverage shall be the rate applicable to the appropri- 
ate coded classifications in lieu of the rate set forth 
under Occupaney Code 15 in the Rate Schedule of 
Appendix A. 


3. Regulations ‘‘A’’ ave hereby amended by add- 
ing thereto the following rule: 
‘“Coverage for Standing Timber 

“Rule 26.01—Standing timber may be specifically 
covered, provided the Application (WDC Form No. 
2) or the Schedule attached thereto sets forth sepa- 
rately the description, location and amount of cov- 
erage of the standing timber to be so covered. No 
limit of coverage shall be applicable. The rate for 
such coverage shall be 15 cents, with 100% coinsur- 
ance mandatory. In any such ease the Fiduciary 
Agent shall attach to the Policy the following form 
of endorsement: 
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‘““Yhis policy is hereby extended to cover the 
standing timber described in the Application (and 


the Schedule, if any) which is attached to this 


policy. All other terms and conditions of this policy 


- remain unchanged.”’ 


x3 


Agent. ) 


4. Rule 26 of Regulations ‘‘A”’ is hereby 
amended to read as follows: 

““Rule 26—Growing crops and orchards may be 
specifically covered provided the separate form of 
Application for insurance covering growing crops 
and orchards is completed by the Applicant, such 
coverage to be at the following graduated rates: de 
for the first $100,000, 714¢ for the second, 10c¢ for the 
third, 1214c for the fourth, and 15e for all coverage 
in excess of $400,000; with no coinsurance require- 
ments or credits being applicable.”’ 


DEFENDANT’S EXHIBIT No. 3 


W.D.C.—AMENDMENT TO REGULATIONS 
“A”? HEFECTIVE OCTOBER 1, 1942 


War Damage Corporation 
Washington, D. C. 
Amendments to Regulations ‘‘A”’ 
Regulations ‘‘A’’ are hereby amended by adding 
thereto the following Rule: 


‘Registered Mail or Express Coverage for Money 
and Securities (Occupancy Code 18) 
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‘‘Rule 26.02—Money and Securities may be cov- 
ered under the Policy while in transit by Registered 
Mail or Express (including Registered Airmail and 
Air Express) provided the separate form of Ap- 
plication (WDC Form No. 15) for such Registered 
Mail or Express coverage is completed by the Ap- 
plicant. The terms ‘Money’ and ‘Securities’ are 
defined in Item 5 of said Application and the cover- 
age limitations are set forth in Condition (b) ap- 
pearing on the reverse side of said Application. 
The premium for such coverage will be computed 
on the basis of the declaration of maximum esti- 
mates of aggregate values of shipments of Money 
and Securities by the Applicant for the full period 
of twelve months from the effective date of the in- 
surance and adjustment will be made at the end of 
the term of the Policy based upon the written report 
of the total values of Money and Securities actually 
Shipped by the Appheant during such term, all as 
described in Condition (f) appearing on the reverse 
side of snid Application. The rates for such cover- 
age are set forth in Item 3 of said Application, as 
follows: For Money, 3e¢ per $1,000 of total aggregate 
declared value; for Securities, 1¢ per $1000 of total 
aggregate deelared value. Coverage is provided with 
respeet to both of the following: Class A—Ship- 
ments made by, to, or for the account of the Appli- 
eant; Class B—Shipments by the Applicant for the 
account of others. Class bB coverage is optional. 
Class B coverage eannot be obtained without Class 
A coverage. The limits of liability are $500,000 for 
Money and $2,000,000 for Securities with respect to 
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any one shipment to any one consignee on any one 
day. The ‘Pro Rata Distribution’ clause and the 
‘Coinsurance’ clause contained in the Policy are not 
applicable and all other terms and conditions of the 
Policy are to be considered amended and modified 
to the extent necessary to conform to the provisions 
of said Application.’’ 


DEFENDANT’S EXHIBIT NO. 4 


MINUTES OF A MEETING OF THE EXECU- 
TIVE COMMITTEE OF WAR DAMAGE 
CORPORATION 

October 2, 1944 


A meeting of the Executive Committee of War 
Damage Corporation was held at 811 Vermont 
Avenue, N. W., Washington, D. C., at 12:30 p.m., 
Monday, October 2, 1944, in accordance with Para- 
eraph 5 of the By-Laws. 

Present: Directors: Mr. Klossner, president, pre- 
siding; Mr. Husbands, Mr. Mulligan, Mr. Knarr, 
secretary. 

Leo Nielson, assistant secretary, Reconstruction 
Finance Corporation, also was present. 


Mr. Klossner suggested that, before beginning the 
investigation of the principal group of claims for 
which the Corporation is charged with respon- 
sibility (i.e., those arising in the Philippine area), 
it may be advisable to consolidate and clarify the 
Corporation’s record with respect to the protection 
extended in connection with losses occurring before 
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July 1, 1942. M1. Klossner called the attention of 
the Directors to the following matters: 

That on December 138 and December 22, 1941, 
the Board of Directors of this Corporation 
approved two press releases of the Federal 
Loan Administrator which announced that rea- 
sonable protection would be provided by this 
Corporation with respect to loss of or damage 
to property resulting from enemy attack, and 
expressly excluded from such protection certain 
classes of property ; 

That on June 3, 1942, the Board of Directors | 
and the Secretary of Commerce approved (1) 
Regulations ‘‘A’’ of this Corporation, which 
excludes certain classes of property and risks 
from protection under insurance issued pur- 
suant to Section 5g of the Reeonstruction 
Finance Corporation Act, as amended, includ- 
ing the classes of property mentioned in the 
press releases theretofore issued by the Federal 
Loan Administrator, and (2) WDC Forms 
Nos. 1, 2, 3, 4, 5, 6, and 7, which exclude from 
protection under policies issued pursuant to 
subsection ‘‘(a)’’ of Section 5g of the said Act 
certain classes of property and risks, including 
all cargoes on ocean-going, coastwise, inter- 
coastal o1 overseas vessels, whether in United 
States ports or otherwise ; 

That immediately upon the first employment 
of adjusters to investigate claims filed with 
the Corporation for compensation for losses 
occurring after December 6, 1941 and before 
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July 1, 1942, this Corporation, by authority of 
the Board, and with the approval of the Secre- 
tary of Commerce, issued instructions to such 
adjusters to the effect that the classes of prop- 
erty and risks theretofore excluded, either con- 
ditionally or unconditionally, under the terms 
of this Corporation’s regulations and official 
forms of policies and of applications for insur- 
ance, had been excluded from the protection 
authorized by subsection ‘‘(b)’’ of Section 5g 
of the Reconstruction Finance Corporation 
Act, as amended. 


Mr. Klossner stated that a question recently had 
been raised by a claimant as to whether this Cor- 
poration might be under legal obligation to make 
compensation for the hulls, equipment, and cargoes 
of vessels lost by enemy attack while enroute be- 
tween ports of the United States and foreign ports, 
if such vessels were destroyed within three miles 
of the shores of the United States. Mr. Klossner 
indicated that although the Act (Public Law No. 
506—77th Congress) defining the scope of the War 
Damage Corporation’s authority specifically limits 
hability on property in transit ‘“‘to such property 
in transit between any points located in any of the 
foregoing’’ and, consequently, could not, under any 
circumstances, be held to apply in the instance 
referred to, a clarification of the Board’s action 
regarding various classes of property was desirable. 
Mr. Klossner then recommended that, in order more 
clearly to set forth the intent of the Corporation 
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and to put at rest any doubt as to the Corporation’s 
having fully exercised, to the extent presently 
advisable, its statutory authority to exclude from 
the protection authorized by Section 5g of the Re- 
construction Finance Corporation Act, as amended, 
the classes of property and risks intended by the 
Board to be so excluded, and which have, in fact, 
been excluded from compensation throughout the 
existence of this Corporation, the Exeeutive Com- 
mittee adopt the Resolution hereinafter set forth. 
After discussion, the Executive Committee reserved 
for further consideration the question of the advis- 
ability of excepting from protection under the said 
Act the property of foreign nationals within the 
Philippine Islands, and the question of excepting 
from such protection all property requisitioned by 
the United States or any agency thereof, as well as 
the advisability of any other or further exceptions 
from such protection. 

Thereupon, the Executive Committee adopted the 
following resolution, which bears the approval of © 
the Secretary of Commerce, as required by Section 
5¢ of the Reconstruction Finance Corporation Act, | 
as amended Mareh 27, 1942 (Public Law 506—77th 
Congress) : 

‘““Be It Resolved, That War Damage Corpora- 
tion, deeming advisable the following general excep- 
tions to the protection authorized under Section 5g | 
of the Reconstruction Finanee Corporation Act, as 
amended (Public Law No. 506, 77th Congress) 

“1. Does except from sueh protection (a) all 
accounts, bills, currency, deeds, evidences of debt, 
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securities, money, bullion, stamps, precious and 
semiprecious stones, works of art, antiques, stamp 
and coin collections, manuscripts, models, curios- 
ities, objects of historical and scientific interest, 
pleasure water-craft and pleasure aircraft, and 
standing timber, not specifically listed or designated 
as insured under a policy of insurance issued by 
this Corporation; (b) all property interests of an 
‘enemy’ or an ‘ally of an enemy’ as defined in the 
Trading with the Enemy Act, as amended, or of an 
alien enemy, whatever resident, or of any person or 
persons, real or juridical, whose names are con- 
tained in the Proclaimed List of Certain Blocked 
Nationals, as amended, unless legally protected 
under a policv of insurance issued by this Corpora- 
tion; (ce) all furs and jewelry not specifically listed 
or designated as insured under a policy issued by 
this Corporation, except furs and jewelry of any 
claimant or policyholder to an aggregate value not 
exceeding $1,000. 

‘*2. Does except from any and all protection 

under said Act the following: 

(a) all intangible property (other than secur- 
ities insured under a policy of insurance 
issued by this Corporation) ; 

(b) all real property (other than standing tim- 
ber, growing crops and orchards) not a part 
of a building or structure; 

(c) all cargo on ocean-going, coastwise, inter- 
coastal, or overseas vessels, whether in the 
ports or inland or coastal waters of the 
United States, the Philippine Islands, the 
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(d) 
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Canal Zone, or the Territories or possessions 
of the United States or otherwise (except 
cargo damaged or destroyed before July 1, 
1942, by enemy attack while in transit be- 
tween points located in any of the fore- 
going), and all goods and property which 
are or have been diverted to, detained at, or 
unloaded, Janded, sor stored within, the 
United States, the Philippine Islands, the 
Canal Zone, or the Territories or possesions 
of the United States while in transit bv sea 
to or from a foreign port, so long as such 
goods shall be detained or prevented from 
proceeding to their ultimate destinations as 
designated in the applicable ocean bills of 
lading, or shipping documents; 

all vessels and water-craft wherever situ- 
ated (and their tackle, apparel, fittings, 
equipment, stores, ordnance, boilers and 
machinerv), other than (a) vessels used 
exclusively for storage, housing, manufac- 
turing or generating power, (b) vessels 
while under construction, until delivery by 
the builder or sailing on delivery or trial 
trip, whichever shall first oceur, and (c) 
pleasure water-craft while laid up afloat or 
ashore, which are subject to protection 
within the limits indicated in paragraphs 


“1” and “Ei of this resolution: 


(e) all loss or damage caused directly or in- 


directly by neglect of the insured, or of the 
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claimant (as the case may be) to use all 
reasonable means to save and preserve the 
property after damage; 

(f) all interest of foreign nationals in property 
located, at the time of loss, otherwise than 
within the United States, the Canal Zone, 
or the Territories ox possessions of the 
United States; 

(g) all other classes of property heretofore gen- 
erally excepted by this Corporation, with 
the approval of the Secretary of Commerce, 
from the protection authorized by said Act; 
all claims with respect to which notice of 
loss and proof of claim have not been or 
shall not be presented to and filed with this 
Corporation in accordance with its regula- 
tions as from time to time promulgated and 
in effect; and all claims not proved and 
established to the satisfaction of the Cor- 
poration; the Corporation reserving the 
right to except from the protection author- 
ized by the Act such other classes of prop- 
erty as it shall deem advisable. 

‘Be It Resolved Further, That 

A. All property insured against war risks by 
insurers other than this Corporation be, and 
the same is excepted from protection under 
the said Act in any amount greated than 
the excess of the fair cash value of such 
property over and above the amount of such 
other insurance, whether collectible or not. 
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B. Works of art, antiques, stamp and e¢oin col- 
lections, manuscripts, books and printed 
publications more than 50 years old, models, 
curiosities, and objects of historical or 
scientific interest owned by commercial 
dealers, cultural institutions or persons who 
keep the same open for public display, are 
excepted from protection under the said Act 
otherwise than in an amount not exceeding 
$95,000 for any one article of any of the 
classes in this paragraph ‘B’ described, as 
well as conditionally excepted from protec- 
tion as provided in paragraph ‘1’ of this 
resolution. 

C. Furs, jewelry, works of art, antiques, stamp 
and coin collections, manuscripts, books and 
printed publications more than 90 years 
old, models, curiosities, and objects of his- 
torical or scientific interest, when privately 
owned and not open for public display, are 
excepted from protection under the said 
Act otherwise than in an amount not exceed- 
ing $5,000 for any one article of any of the 
classes in this paragraph ‘C’ described, and 
not exceeding a total of $10,000 for any one 
interest with respect to any or all of the 
aforementioned classes of property wherever 
located, as well as conditionally excepted 
from protection as provided in paragraph 
‘1’ of this resolution. 
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D. Records, accounts, plans, drawings and for- 
mulae are excepted from protection under 
the said Act otherwise than in an amount 
not exceeding $10,000 for any one film, copy, 
record, account, plan, drawing or formula, 
as well as conditionally except from pro- 
tection to the extent provided in paragraph 
‘1’ of this resolution. 

E. Pleasure water-craft while laid up afloat or 
ashore and pleasure aircraft are excepted 
from protection under the said Act other- 
wise than in an amount not exceeding $10,- 
000 for any one craft, as well as conditionally 
excepted from protection as provided in 
paragraph ‘1’ of this resolution.’’ 

The approval of the Secretary of Commerce re- 

ferred to follows: 

‘‘Pursuant to the provisions of Section 5g of 
the Reconstruction Finance Corporation Act, as 
amended, I hereby approve the general exceptions 
to the protection made available under said Act, as 
set forth in the foregoing resolution. 


‘Dated this 2nd day of October, 1944. 
/s/ “JESSE H. JONES, 


‘‘Secretary of Commerce.”’ 


Thereupon the meeting adjourned. 
[Seal] M. W. KNARR, 
Secretary. 
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DEFENDANT'S EXHIBIT NO. 5 
Immediate Release REC-1718 


The Secretary of Commerce 
Washington 


December 30, 1942 


Jesse Jones, Secretary of Commerce, today an- 
nounced that War Damage Corporation will investi- 
gate claims for loss of property in transit between 
any points located in the United States, and the 
Canal Zone, and the Territories and possessions of 
the United States with the exception of the Philip- 
pine Islands. All claims for loss of property in 
transit between such points which resulted directly 
from enemy attack between December 6, 1941 and 
July 1, 1942 should be filed with the Washington 
office of War Damage Corporation on or before 
February 1, 1943. Investigation of such claims will 
be conducted in accordance with the provisions of 
Section 5g of the Reconstruction Finance Corpora- 
tion Act, as amended. 

All claimants are notified that, notwithstanding 
the investigation, War Damage Corporation re- 
serves the right, in accordance with the statute and 
the regulations issued thereunder, to determine 
whether or not the Corporation is lable. 

(Copy) 

[Endorsed]: Filed April 1, 1947. 
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PLAINTIFF’S EXHIBIT NO. 1. 


Agreement between various Steamship Companies 
and the National Maritime Union of America, 
an Affiliate of the C.1.O. in its own behalf and 
in behalf of the Unlicensed Personnel for whom 
the National Maritime Union has been certi- 
fied by the National Labor Relations Board as 
the agent for collective bargaining, employed 
on the various Companies’ vessels registered 
under the American flag. 

Expiration Date: September 30, 1941. 

% * * * ¥ ¥ 

Section 29. Transiting Canals. When transiting 
canals, such as the Panama, Manchester, etc., men 
on their watch below who are required on deck for 
the purpose of handling lines, or standing by 
winches, ete., shall be paid the regular rate of over- 
time. On Saturday afternoons, Sundays, and holi- 
days, overtime shall be paid all men required on 
deck standing by winches or handling lines. 


% ¥ % * * * 


[Endorsed]: Filed April 30, 1947. 
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[Endorsed]: No. 11925. United States Circuit 
Court of Appeals for the Ninth Circuit. Matson 
Navigation Company, a Corporation, Appellant, vs. 
War Damage Corporation, a Corporation, Appellee. 
Transcript of Record. Upon Appeal from the Dis- 
trict Court of the United States for the Northern 
District of California, Southern Division. 

Hiled May 7, 1948. 

/s/ PAUL P. O’BRIEN, 


Clerk of the United States Cireuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11925 


MATSON NAVIGATION COMPANY, 
a Corporation, 
Plaintiff and Appellant, 


VS. 


WAR DAMAGE CORPORATION, a Corporation, 
Defendant and Appellee. 


STATEMENT OF THE POINTS UPON 
WHICH THE APPELLANT INTENDS TO 
RELY ON THE APPEAL IN THE ABOVE- 
ENTITLED CAUSE 


Appellant, Matson Navigation Company, a cor- 
poration, hereby designates the following points 
upon which it intends to rely on the appeal of the 
above-entitled cause: 

1. The District Court erred in finding that the 
American steamship Lahaina at the time of 
her loss was not property ‘‘in transit’’ within 
the meaning of the amendment of March 27, 
1942, to the Reconstruction Finance Corpo- 
ration Act, to wit: within the meaning of 
Section 5e¢ thereof. 

2. The District Court erred in concluding that 
Section 5g of the Reconstruction Finance 
Corporation Act, as amended on March 27, 
1942, was not intended to, and did not, afford 
protection to seagoing ships, such as the 
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American steamship Lahaina, in transit on 
a voyage between a port or ports of the 
Hawaiian Islands and a port of the conti- 
nental United States. 

3. The District Court erred in failing to conclude 
that plaintiff was entitled to recover judg- 
ment from defendant in the principal sum of 
*615,000.00 in accordance with its finding of 
fact that the reasonable valne of the steam- 
ship Lahaina at the time of her loss was the 
said sum of $615,000.00. 

Dated: May 7, 1948. 

/s/ HERMAN PHLEGER, 
/s/ MAURICE EH. HARRISON, 
/s/ GREGORY A. HARRISON, 
BROBECKk, PHLEGER & 
HARRISON. 
/s/ LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Appellant. 


Service of the within statement and receipt of 
a copy is hereby admitted this 7th day of May, 1948. 
/s/ ALLAN E. CHARLES, 
LILLICK, GEARY, OLSON, 
ADAMS & CHARLES, 
Attorneys for Appellee. 


[Endorsed]: Filed May 7, 1948. 
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STIPULATION DESIGNATING PORTIONS 
OF THE RECORD ON APPEAL TO BE IN- 
CLUDED IN PRINTED RECORD ON 
APPEAL 

It Is Hereby Stipulated and Agreed that the 
following portions of the record on appeal shall be 
included in the printed record on appeal in the 
above-entitled cause, the page references being to 
the certified copy of the record on appeal: 

1. Complaint of Matson Navigation Company, 
including the Exhibit thereto, pages 1 to 5, in- 
elusive. 

2, Answer of War Damage Corporation, includ- 
ing all Exhibits thereto, pages 6 to 20, inclusive, 
it being hereby stipulated that Exhibit ‘‘C”’ to said 
Answer is a full, true and correct copy of Defend- 
ant’s Exhibit No. A introduced in evidence at the 
trial of said cause which said Exhibit No. A is, 
therefore, not designated to be reprinted. 

3. Stipulation Amending Answer of War Dam- 
age Corporation, pages 21 and 22. 

4. All stenographically reported proceedings ap- 
pearing in the Reporter’s Transcript of the trial. 

5. <All testimony taken by deposition and an- 
nexed Exhibits, to wit: 

(a) Deposition of Hans O. Matthiesen; 
(b) Deposition of George Inselman; 
(ec) Deposition of M. M. Pease; 

(d) Deposition of Howard W. Cann; 
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(e) Deposition of Harold L. Wayne; 
({) Deposition of Matthias W. Knarr; and 
(¢) Deposition of Robert C. Goodale. 

6. Stipulation relative to ‘value of steamship 
Pivanaina,’” page 23. 

7. Stipulation that Plaintiff had no war risk 
insurance, page 26. 

8. Stipulation relative to New York Journal of 
Commerce article and annexed Exhibit, pages 27 
to 30, melusive. 

9. Opinion of District Court, pages 33 to 46, 
inclusive. 

10. Minute Order of District Court for Judg- 
ment dated November 17, 1947, page 47. 

11. Copy of Notice of Entry of Opinion, page 48. 

12. Minute Order of District Court dated Decem- 
ber 12, 1947 that Findings of Fact and Conclusions 
of Law he filed, page 62. 

13. Findings of Fact and Conclusions of Law 
signed by District Court, pages 63 to 66, inclusive. 

14, Judgment, pages 67 and 68. 

15. Notice of Entry of Judgment, page 73. 

16. Notice of Appeal, pages 74 and 79. 

17. Designation of Contents of Record on Ap- 
peal, pages 80 and 81. 

18. Copy of cover page and of section 29 on 
page 34 of Plaintiff’s Exhibit 1. 

19. Order of District Court extending time to 
file record on appeal and to docket appeal dated 
March 4, 1948, page 82. 

20. Order of District Court extending time to 
file record on appeal and to docket appeal dated 
April 7, 91928, pase 83. 
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21. Order of District Court for Transmission of 
original Exhibit to Clerk of the Circuit Court of 
Appeals, page 84. 

22. Plaintiff and Appellant’s Statement of the 
_ Points on which it intends to rely on appeal filed 
herein on May 7, 1948. 

23. This Stipulation designating portions of the 

Record on Appeal to be printed. 


Dated: May 12, 1948. 


/s/ HERMAN PHLEGER, 
/s/ MAURICE E. HARRISON, 
/s/ GREGORY HARRISON, 
BROBECK, PHLEGER & 
HARRISON. 
/s/ LYMAN HENRY, 
HALL, HENRY & OLIVER, 
Attorneys for Plaintiff and 
Appellant. 


/s/ IRA 8S. LILLICK, 
/s/ ALLAN EK. CHARLES, 
/s/ EDWARD D. RANSOM, 
LILLICK, GEARY, OLSON, 
ADAMS & CHARLES, 
Attorneys for Defendant and 
Appellee. 


[Endorsed]: Filed May 12, 1948. 


